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CONSTITUTIONAL  CONVENTION 
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STATE  OF  MARYLAND 


Chamber  of  the  House  of  Delegates 
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Annapolis,  Maryland 
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HONORABLE  H.  VERNON  ENEY, 
PRESIDENT 
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PROCEEDI_NGS 
THE   PRESIDENT:   The  Convention  will  come  to 


order. 


The  minister  delivering  the  invocation  today 
requests  that  you  remain  seated  during  the  invocation. 

The  invocation  today  will  be  offered  by  the 
Reverend  Converse  •  P.  Hunter  of  Chestnut  Grove  Presbyterian 
Church  at  Phoenix, 

Reverend  Hunter. 

REVEREND  HUNTER:   Let  us  pray: 

Almighty  God,  we  acknolwedge  before  Thee 
our  unpayable  indebtedness,  for  we  are  children  of  sacri- 
fice.  Our  benedictions  have  been  bought  with  the  price 
of  other  blood  and  tears  than  our  own.   For  the 
gifts  of  liberty  and  all  who  have  ennobled  life  with  truth 
and  light,  not  counting  the  cost,  0  Lord,  make  us  thankful. 

Author  of  Liberty,  whose  Kingdom  inspires  the 
search  for  more  perfect  human  society;  for  the  privileges 
of  democracy,  make  us  thankful.  For  insight  to  transcend 
private  whim,  for  sensitivity  to  the  needs  of  the  voice- 
less, for  wise  judgment  on  the  thirsts  of  the  powerful. 
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Good  Lord,  grant  courage.    For  the  mind  and  will  and  the 
costly  concern  to  establish  a  more  excellent  society  based 
in  order  and  freedom,  harmony  and  justice,  0  God,  give  us 
grateful  hearts.   From  dealing  too  casually  with  this 
heritage  of  democracy,  from  resentf ulness  of  its  failures, 
from  manipulation  of  its  weaknesses,  Good  Lord  preserve  us. 
From  ingratitude  and  carelessness  toward  Thee  Who  art 
the  only  source  of  liberty  and  brotherhood,  Good  Lord, 
deliver  us. 

Father  of  all  men,  in  Whom  every  family  on 
earth  is  named,  Thou  knowest  the  soul  of  each  human  being. 
We  pray  for  all  in  public  life.  From  the  conflict  of 
voices  let  just  decisions  flow.   From  the  human  temptation 
to  serve  self  interest  and  from  the  ease  of  confusing  per- 
sonal with  public  good,  0  God,  deliver  them,  for  their 
strength  is  in  the  search  for  peace. 

We  pray  for  all  wlio  are  dear  to  us.   We  who  enjoy 
the  demands  of  a  public  life  acknowledge  that  it  is  our 
children,  friends  and  family  who  often  bear  quietly  its 
cost  of  separation  and  lonliness.   Grant  to  each  son  and 
daughter  and  wife  or  husband  here  represented  the  guidance 
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and  the  safety  for  which  we  yearn.  And  grant  to  each 

father,  motlier,  wife  or. husband  here  present  a  deeper      I 

i 
humanity.   Thus  let  the  hours  spent  in  the  circle  of 

our  families  be  filled  with  helpfulness  and  love.   And  we 
pray  for  all  wlio  are  affected  by  our  work.   Make  us  mind- 
ful of  the  true  needs  of  every  father,  every  mother,  every 
child  in  the  society  that  is  to  be, 

0  God,  Who  art  the  Author  of  time  itself,  a 
thousand  years  in  Thy  sight  are  but  a  moment.   Before  Thee 
the  nations  rise  and  pass  away.  Yet  each  hour  is  of  eternal 
significance.   Show  us  both  the  granduer,  the  urgency  and 
the  transitory  nature  of  our  work.  For  our  time  is  short 
and  the  days  speed  on.   So  teach  us  to  number  our  days 
that  we  may  apply  our  hearts  to  wisdom,  and  let  the  beauty  ^f 
the  Lord,  our  God  be  upon  us;  and  establish  Thou  the  work 
of  our  hands  upon  us,  here;  the  work  of  our  hands,  estab- 
lish Thou  it. 

Mindful  of  Tliy  Son  Whose  life  and  work  indel- 
libly  changed  the  world,  even  though  his  days  on  earth  were 
few,  we  make  these  prayers. 

Amen. 
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1  THE  PRESIDENT:   Thank  you. 

2  Roll  call. 

3  (Whereupon,  the  roll  was  called.) 

4  THE  PRESIDENT:   Have  all  delegates  answered 

5  roll  call? 

A  The  Clerk  will  record  the  roll. 

7  There  being  a  quorum  present,  the  Convention 

3  !  is  in  session. 

9  j  The  Chair  recognizes  Chairman  Powers,  Chairman 
i 

10  I  of  the  Committee  on  Calendar  and  Agenda. 

XX  !  DELEGATE  POWERS:   I  move  we  adopt  today's 

X2  I  calendar. 

j^3  I  THE  CHAIRMAN:   Is  there  a  second? 

■^^    j  (Whereupon,  the  motion  was  seconded.) 

,g  THE  CHAIRMAN:   The  motion  has  been  made  and 

Tg  seconded.   All  in  favor,  signify  by  saying  Aye;  those 

^n  opposed.  No. 

,Q  The  Ayes  have  it.   The  calendar  is  adopted. 

^Q  We  have  two  minority  reports: 

rsfs  Minority  Report  EB-lE.   The  Clerk  will  read 

i6v 


g,  ij   the  report 
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MR.  QUILLEN:   Minority  Report  No.  EB-IL,  by 
Delegates  lioileau,  tioyce,  Fornos,  Harris,  Robey,  and 
Sickles: 

A  Minority  Report  concerning  Conmittee  Recom- 
mendation No.  liB-1. 

THE  PRESIDENT:   The  Minority  Report  will  be 
received  and  filed. 

Let  me  call  your  attention  to  the  fact  that 
although  this  Minority  Report  is  numbered  EB-IE  it  is, 
in  fact,  the  first  minority  report  to  Committee  Recommen- 
dation EB-1.   Minority  Reports  EB-IA  through  D  are  minority 
reports  to  Committee  Recommendation  EB-1. 

Minority  Report  R5P-1A.   The   Clerk  will  read. 

MR.  QUILLEN:   Minority  Report  R^P-IA,  by 
Delegates  Child,  Beachley,  Burgess,  Dabrowski,  Groh, 
Hardwicke,  Hostetter,  Price,  and  Weidemeyer,  of  tlie 
Committee  on  Personal  Rights  and  the  Preamble: 

A  Minority  Report  to  delete,  strike  from, 
and  obliterate  subparagraph  B  of  section  5  of  the  majority 
report  as  set  fortli  on  page  3,  lines  14  to  19,  inclusive, 
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of  Committee  Recommendation  RtiP-1, 

THE  PRESIDENT:   The  Minority  Report  Ri^P-lA 
will  be  received  and  distributed. 

The  next  item  on  the  agenda  today  underi^ 
motions  and  resolutions  is  Resolution  No.  21  and  Committee 
Report  RiiC  14  in  connection  therewith.   This  resolution 
was  introduced  on  Friday,  and  I  understand  has  been  dis- 
tributed.   You  should  have  it  on  your  desk  today. 

The  Chair  recognizes  Delegate  Scanlan, 
Chairman  of  the  Committee  on  Rules,  Credentials,  and  Con- 
vention Budget.  Delegate  Scanlan. 

DELEGATE  SCANLAN:   MR.  President,  with  the 
permission  of  the  chair  I  would  prefer  to  make  the  report 
from  my  seat,  and  not  to  consume  valuable  time  from  this 
Convention;  as  the  minister  who  gave  the  invocation  re- 
minded us,  the  days  grow  short  and  time  moves  on. 

Resolution  No.  10  is  almost  self-explanatory. 

THE  PRESIDENT:   Resolution  21. 

DELEGATE  SCANLAN:   Pardon  me.   Resolution  21 
is  almost  self-explanatory.   There  are  great  demands  upon 
the  administrative  offices  of  this  Convention  to  provide 
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docuneiits  of  this  Convention  and  to  reproduce  and  Xerox 
other  documents,  not  only  for  t lie  personal  use  of  the  dele- 
gates, but  also  for  persons  not  connected  with  the  Conven- 
tion. 

ability  of  ^he 
The  rules  are  silent  on  the  question  of  the  / 

Convention  to  charge  for  service  for  reproducing  documents 
really  not  directly  related  to  the  work  of  the  Convention, 
To  clarify  any  ambiguity  or  any  doubt  about  the 
lack  of  authority  on  the  part  of  the  Convention  through 
its  officers  to  charge  where  that  is  appropriate  Resolution 
No.  lb  requests  that  this  authority  be  given.   I  won't 
repeat  tlie  two  resolve  clauses.   They  are  set  forth  on 
page  2  of  the  Resolution,    The   Committee  on  Rules,  Cre- 
dentials and  Convention  Budget  met  and  considered  their 
resolution,  and  those  present  unanimously  reported  it 
favorably  and  recommended  that  Resolution  No.  21  be  adoptee 
by  the  Convention. 

THE  PRLSIDHNT:    Are  tliere  any  questions  of 
the  Committee  Chairman? 


Delegate  Malkus. 

DELLGATH  MALKUS:   Mr.  Chairman 


Mr.  President, 
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My  Chairman  knows  I  was  not  present.   Does  this  mean  that 
any  member  of  the  Convention  would  have  to  pay  for  a 
duplication  of  bills  if  he  ordered  them? 

DELEGATE  SCANLAN:   No,  Delegate  Malkus.   If 
the  duplication  of  the  bills  or  proposals  were  directly 
related  to  the  business  of  the  Convention  and  the  dupli- 
cation was  authorized  by  the  Chairman  of  the  Committee, 
or  if  not  authorized  by  him  and  still  related  to  the  work 
of  the  Convention,  certainly  there  would  be  no  charge  for 
that.   But  some  delegates  have  requested  material  not 
related  tothe  work  of  the  Convention,  material  to  be  sent 
to  constituents  and  other  interested  people. 

Some  delegates  have  asked,  for  instance,  for 
the  reproduction  of  newspaper  articles  for  circulation 
throughout  the  entire  Convention.   There  has  to  be  some 
limit  to  this  sort  of  thing  if  tlie  Convention  is  to  proceed 

Secondly,  wliere  there  is  to  be  a  charge,  any 
income  realized  pursuant  to  the  resolution  would  go  to  the 
account  of  the  Convention,  and  to  that  extent  help  the 
budget,  a  subject  on  wliich  you  have  demonstrated  a  keen 
interest  in  the  past. 

THE  PRESIDENT:   The  Chair  would  like  to  amplify 
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that  explanation  with  one  further  comment. 

It  has  been  the  policy  of  the  administrative  staff  to 

make  copies  of  proposals  available  to  tlie  public  and  to 

in  any  number  requested, 
anyone  who  requests  them/   That  policy  will  continue. 

The  reason  for  that  is  that  it  is  the  feeling  of  the 

officers  of  the  Convention  tliat  tlie  proposals  submitted 

to  the  Convention  should  be  freely  available  to  everyone. 

Delegate  Malkus. 

poor  voice  as  I  am, 
DELEGATE  MALKUS:  i  am  sorry  L  an  in  as/-  but   I 

believe  you  have  answered  my  question;  but  I  want  to  be 

sure  I  know  what  I  am  voting  on.   As  far  as  proposals  are 

concerned  and  the  committee  recommendations,  there  would  be 

no  reasonable  limit  to  any  delegate  who  wants  to  send  these 

proposals  to  his  constituents? 

THE  PRESIDENT:   The  same  applies  to  committee 
reports,  minority  reports,  and  committee  memoranda. 

DELEGATE  MALKUS:   Thank  you,  Mr.  Chairman. 

THE  PRESIDENT:    Are  there  any  furtlier  questions 
of  the  committee  chairman? 

The  question  arises  on  the  adoption  of  Resolu- 
tion No.  21.   Is  there  any  discussion?   Are  you  ready  for 
the  question? 
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All  in  favor  of  the  adoption  of  Resolution 
No,  21,  signify  by  saying  Aye;  contrary,  No. 

The  Ayes  have  it,  and  it  is  so  ordered. 

Are  there  any  other  motions  or  resolutions? 
If  not,  the  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr.  President,  I  move  that  th^ 
Convention  resolve,  itself  into  a  Committee  of  the  Whole 
to  resume  Consideration  of  .the  orders  of  the  day. 

THE  CHAIRMAN:   Is  there  a  second  to  the  motion? 

(Whereupon,  the  motion  was  seconded.) 

THE  CHAIRMAN:   All  in  favor,  signify  by  saying 
Aye;  contrary.  No, 

The  Ayes  have  it,  and  it  is  so  ordered. 

(Wliereupon,  at  2:18  p.m.  the  Convention  re- 
solved itself  into  the  Committee  of  the  Whole.) 

(The  mace  was  removed  by  the  Sergeant  at  Arms.) 

THE  CHAIRMAN:   The  Committee  of  the  Whole 
will  please  come  to  order. 

The  first  item  under  the  general  orders  of 
the  day  is  a  resumption  of  consideration  of  Committee 
Recommendation  JB-1. 
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We  concluded  consideration  of .  the- p^r.tion  of 
the  committee  recommendation  dealt  with  in  part  1  of  Debate 
Schedule  No.  4,  and  are  ready  to  take  up  part  2  of  Debate 
Schedule  No.  4,    This  embraces  sections  5.12  to  5.28. 

The  Chair  recognizes  Delegate  Mudd  and  requests 
that  he  come  forward  to  the  speaker's  desk  to  present 
the  committee  recommendation. 

DELEGATE  MUDD:   We  did  that   Friday. 

THE  CHAIRMAN:   I  am  sorry.   We  already  had 
that  Friday. 

We  concluded  the  question  period  and  the 
matter  now  arises  under  the  section-by-section  considerat ionj 
for  purpose  of  amendments. 

Are  there  any  amendments  to  section  5.12? 
Are  there  any  amendments  to  section  5.12?   The   Chair  hears 
none. 

There  is  a  minority  amendment  with  respect 
to  section  5.13.   Does  tlie  Clerk  have  the  amendment? 

The  page  will  distribute  the  amendment  marked 
"C".   This  will  be  marked  Amendment  No.  2U,   Tlie  Clerk 
w  ill  read  the  amendment. 
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MR.  QUILLHN:   Amendment  No.  20,  to  accompany 
Minority  Report  JB-1,  by  Delegates  Johnson,  ilarkness,  Hick- 
man, Kahl,  Murphy,  Siewierski,  and  Rush: 

On  page  4,  line  18,  of  section  5.15,  Eligibility 
for  Appointment  as  Judge,  after  the  word  "person"  add  the 
following  words:   "shall  be  at  least  30  years  of  age  and". 

THE  CHAIRMAN:   The  Debate  Schedule  allows 
five  minutes  to  Delegate  Johnson  and  five  minutes  to  Delegate 
Mudd.   The  Chair  recognizes  Delegate  Johnson. 

DELEGATE  JOHNSON:   I  yield  to  Delegate  Siewier- 

alotted 
ski,  the  Chairman  of  the  Minority  Committee,  the  five  minutes/ 

THE  CHAIRMAN:   Delegate  Siewierski. 

DELEGATE  SIEWIERSKI:   Mr.  Chairman  and  fellow 
delegates: 

The  Minority  recommends  that  we  have  the  mini- 
mum age  requirement  of  30  years  for  eligibility  as  a  judge 
for  several  reasons. 

First  of  all,  we  place  a  minimum  age  require- 
ment on  several  public  officials,  for  example,  our  chief 
executive  and  legislators.   Why  should  we  exclude  the  judi- 
ciary?  We  submit  that  five  years  may  not  be  -^^8. 
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enough  to  obtain  the  broad  legal  experience  neces- 
sary to  be  a  good  juge.   We  submit  the  longer  a  person 
practices  law,  the  more  law  he  learns  and  the  deeper  his 
understandijig  of-  that,  law  becomes. 

Some  have  suggested  tliat  perhaps  a  ten-year  min;. 
mum  of  experience  at  tlie  bar  would  be  desirable.  We  suggest 
that  a  five  year  requirement  of  practice  plus  a  30-year 
age  requirement  is  a  just  compromise. 

Thirdly,  we  suggest  that  the  public  generally 

feels  that  an  older  person  is  better  qualified  to  sit  in 

often 

judgment.   The  older  judge  is/  better  able  to  temper 
mercy  with  justice. 

I  would  like  to  point  out  the  Committee  on 
Judicial  Administration  of  the  Maryland  Bar  Association, 
which  was  headed  by  Delegate  Case,  recommended  that  the 
minimum  age  requirement  of  30  years  be  required  for  a  dis- 
trict court  judge.   We  would  assume  that  they  would  recom- 
mend an  even  higher  age  requirement  for  judges  on  the 
appellate  level, 

I  would  further  like  to  point  out  that  24 
States  have  a  minimum  age  requirement,  the  average  age 
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being  2b  years,  7  months,  and  1  day.   Sixteen  of  these 
twenty-four  States  had  the  requirement  only  on  the  lower 
court  level,  and  perhaps  this  is  the  level  which  should 
have  the  requirement,  because  experience  has  shown  that 
judges  appointed  to  the  appellate  level  are  usually  around 
40  years  of  age  and  have  at  least  }-r   years  of  experience. 

I  point  out  further  that  eight  States 
have  both  an  age  requirement  and  a  minimum  number  of  years 
of  legal  practice;  hence  Maryland  would  not  be  alone 
in  such  a  recommendation  or  such  a  provision  in  their 
Constitution. 

May  I  also  suggest  that  individuals  in  other 
professions  do  not  reach  the  executive  level  until  they 

pass  the  age  of  30,  and  I  believe  that  a  judgeship  is  the  PV'^ 

i 

nacle,  the  executive  level ^  if  you  will,  of  the  legal  pro- 
fession.   Finally,  I  submit  that  law  schools  do  not  train 
or  educate  judges.   They  train  lawyers.   I  suggest  that 
the  age  of  30  does  not  hamper  the  ambitions  of  young 
attorneys.   It  is  not  an  illogical  or  harsh  requirement. 
It  is  in  the  best  interests  of  the  citizens  of  tlie  State, 
I  ask  you  to  support  this  amendment. 
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THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman  and  ladies  and 
gentlemen  of  the  Convention: 

I  arise  in  opposition  to  this  proposed  amend- 
ment.  Our  committee  was  mindful  of  the  fact  that  the 
present  Constitution  fixes  age  30  as  the  minimum  age  for 
those  eligible  for  appointment  to  the  bench.  As  Delegate  Si^ 
wierski-drigiriclily  has  indicated,  there  are  only  24  States 
now  including  in  their  Constitutional  requirements  of 
eligibility  an  age  limit.   The  average  age  limit  imposed 
by  those  24  States  is  something  less  than  50.   On  the 
other  hand,  26  States  do  not  include  in  their  Constitutions 
any  limitation  on  age,  or  any  limitations  on  age  for 
eligibility  of  appointment  to  the  bench. 

We  felt  very  definitely  that  the  trend  is  in 
favor  of  the  youth  of  the  day,  to  wit  the  recommendation 
that  the  voting  age  be  reduced;  and  our  ambition  in  this 
majority  report  was  to  make  this  Constitution  as  useful 
and  helpful  to  the  people  of  Maryland,  and  therefore  to 
eliminate  this  restriction  in  order  not  to  deprive,  in 
extreme  cases,  the  State  of  Maryland  from  a  useful  judge. 
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We  therefore  oppose    the  amendment, 
I  will  yield  the  balance  of  my  time  to  Delegate  SGhneic^er, 
if  it  is  in  order. 

THE  CHAIRMAN:   Delegate  Johnson, 
you  have  two  minutes  more  that  you  could  yield  to  someone, 
if  you  desire. 

DELEGATE  JOHNSON:   The  current  Constitution  of 
Maryland  requires  that  an  individual  attorney  must  be  50 
years  of  age  before  he  can  obtain  the  high  position  of 
judge. 

The  Constitutional  Convention  Commission 
eliminated  the  age  30  requirement.   We  don't  know  why. 
Frankly,  in  all  probability,  the  five-year  requirement 
will  take  care  of  most  situations,  and  for  this  we  have 
agreed.   However,  as  a  further  and  perhaps  unimportant 
tie  with  tradition,  we  sincerely  urge  that  there  be  a  30- 
year   requirement,  if  you  agree  with  us  that  an  individual 
who  accepts  the  very  high  position  and  very  difficult 
position  of  judge  should  be  at  least  30  years  of  age, 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Schneider  to  speak  for  three  and  a  half  minutes  in  oppositic^n, 
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DELLGATE  SCHNEIDER:   Mr.  Chairman  and  Ladies 
and  Gentlemen:   First,  let  me  say  that  by  the  time  I  fill 
the  requirement  which  we  suggest,  tlie  five-year  requirement 
in  the  bar,  I  will  be  over  3U;  so  I  am  not  looking  to  save  ^ 
judgeship  right  now. 

The  committee  has  recommended  five  years'  member- 
ship in  the  bar.   We  thouglit  this  was  more  realistic  than 
50  years  of  age.   You  could  have  a  man  who  could  pass  the 
bar  exam  at  age  29  and  fulfill  the  requirements  of  the  old 
Constitution  of  being  50  years  of  age  with  only  one  year 
membership  in  the  bar.   The   Committee  feels  tliat  since 
we  hope  at  least  that  tiie  Niles  plan  will  be  enacted  and 
that  we  will  have  nominating  commissions;  or  if  the  Niles 
plan  is  not  enacted  we  will  have  a  Governor  choosing  our 
judges  for  appointment,  that  it  should  be  left  to  the  dis- 
cretion of  the  Governor  or  to  the  nominating  commission  to 
pick  the  man  who  is  best  qualified,  and  if  in  one  in  a 
thousand  circumstances,  or  more  often,  tliat  man  happens  to 
be  28  years  of  age,  or  29,  or  25,  tliat  they  should  be  allowed 
to  pick  him  and  not  be  limited  to  waiting  for  a  man  to 
reach  the  age  50. 
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We  have  heard  tliat  24  States  have  a  minimum  age 
and  tliat  if  averages  2o  years  of  age.   This  must  mean  that 
very  few  of  them  have  a  3U  year  age  limit,  or  if  very  many 
of  them  have  a  3U  year  age  limit,  it  means  that  tliere  must 
be  an  equal  number  with  an  age  limit  of  somewhere  around  20 
or  22.   The   Committee  feels  that  we  should  leave  this  more 
flexible,  especially  in  Garrett  County,  where  we  hear  that 
Garrett  County  has  six  lawyers,  perhaps.   I  have  no  idea 
what  the  ages  are,  but  tliey  miglit  just  have  a  situation  wher 
they  have  a  district  judgeship  coming  open,  and  the  man  who 
is  best  qualified  might  be  29.   So  your  committee  urges 
that  you  defeat  this  amendment  and  adopt  the  Committee's 
recommendation  of  a  more  realistic  standard,  tliat  being 
five  years'  membership  in  the  bar,  which  is  a  true  test 
of  whether  the  man  --  and  requires  that  he  have  experience, 
and  not  sheer  age,  and  age  alone. 

Thank  you. 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 

Does  any  other  delegate  desire  to  speak  in 
opposition? 
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Delegate  Ulrich. 

DELEGATE  ULRICH:   You  had  given  us  a  mandate  ov^r 
the  weekend  to  do  a  little  homework.   I  did  this,  and  I  wou).d 
like  at  tlie  proper  time  to  speak  against  the  minority  repor 
I  don't  know  if  tliis  is  a  proper  time,  but  at  such  time  I 
would  like  to  be  recognized  for  this  purpose. 

THE  CHAIRMAN:   Other  than  for  this  amendment? 

DELEGATE  ULRICH:   Yes. 

THE  CHAIRMAN:   I  will  recognize  you  at  what  I 
think  is  the  appropriate  point,  if  I  can.   Any  other  delegare 
wish  to  speak  in  opposition?   Are  you  ready  for  the  ques- 
tion?      The  question  arises  on  Amendment  20..   A  vote 
Aye  is  a  vote  in  favor  of  the  amendment;  a  vote  No  is  a  vote 
against.   Cast  your  votes.   Has  every  delegate  voted?   Docs 
any  delegate  desire  to  change  his  vote?   The   Clerk  will 
record  the  vote. 

There  being  54  votes  in  the  affirmative  and  90 
in  the  negative,  the  motion  is  lost  and  the  amendment  fails. 

Before  proceeding  to  a  consideration  of  the  next 
amendment,  the  Chair  recognizes  Delegate  Fox  for  the  purpose 
of  making  an  announcement. 


\ 


Court  Rrpnrtrrs 


THE  JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Duil<liii»: 

Billlimore,  Maryland  21202 


539-67G0 


4  01)4 


1 
2 

3 

4 

5 
6 

7 

8 

9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


DELEGATE  FOX:   I  would  like  to  acknowledge  the 
presence  in  the  gallery  above  the  rostrum  of  40  students  frim 
the  Mardella  High  School  in  Wicomico  County.   This  is  an  ll^h 
grade  history  class  with  their  teacher,  Mrs.  W.  Jackson,  Jr 
I  would  like  to  welcome  them  to  the  chamber.  (Applause.) 

THE  CHAIRMAN:   We  are  delighted  to  have  you. 
(Applause.)     The  Chair  recognizes  Delegate  Dulany  for  the 
purpose  of  making  an  announcement, 

DELEGATE  DULANY:   I  would  like  to  announce  that 
the  president  of  the  Board  of  County  Commissioners,  Mr.  Robert 
McKenny,  is  sitting  in  the  rear  balcony. 

THE  CHAIRMAN:   We  are  delighted  to  have  him  here 
(Applause.)   Are  there  any  other  amendments  to  section  5.13? 

DELEGATE  SOLE  INS:   Mr.  Chairman,  I  have  Amendmerjt 
No.  BT. 

THE  CHAIRMAN:    Will  the  page  please  distribute 
the  Amendment  BT?   This  is  Amendment  No.  21.   The  Clerk  will 
read  tlie  amendment. 

MR.  QUILLEN:   Amendment  No.  2  0  to  Recommendation 
JB-1,  by  Delegate  Sollins:   On  page  4,  section  5.13,  Eli- 
gibility for  Appointment  as  Judge,  in  line  29,  after  the 
word  county,  insert  the  words,  "or  have  his" 
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principal  office";  and  in  line  32  after  the  word  "district" 
insert  the  words  "or  have  his  principal  office." 

THE  CHAIRMAN:   Is  the  amendment  seconded?   Is 
the  amendment  seconded? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been 
seconded,  the   Chair  recognizes   Delegate  Sollins. 

DELEGATE  SOLLINS:  The  purpose  of  this  amendmen|; 
is  to  permit  the  nominating  commissions  that  are  called  for 
later  in  this  proposed  article  to  look  at  a  broader  base  of 
talent.  Our  purpose  is  to  obtain  the  best  judiciary  and 
the  higliest  quality  of  justice  possible  in  the  State.  Resi" 
dency  requirements  should  be  secondary.  Arbitrary  boundary 
lines  should  not  prevent  the  nominating  commission  seeking 
the  best  talent  to  staff  the  bench.  Where  a  competent  and 
able  lawyer  resides  in  one  area  but  has  practiced  for  a  con 
siderable  time  in  anotlier,  he  should  not  be  prohibited  from 
being  considered  for  tlie  Bench.  This  will  insure  that  anyoiie 
nominated  to  tlie  judiciary  will  be  a  resident  of  or  has  prac; 
ticed  in  the  area  where  the  vacancy  has  occurred.  This  viil.. 
broaden  the  number  of  candidates  and  assure  the  knowledge  oj" 
the  courts  ana  the  particular  people  in  the  particular  area 
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I  hope  that  you  will  support  this  amendment. 

THE  CHAIRMAN:   Any  delegate  desire  to  speak 
in  opposition? 

DELEGATE  MUUD:   Mr.  Chairman  and  ladies  and 
gentlemen  of  the  committee.   Delegate  proposal  5  was 
referred  to  our  committee  and  representing  the  commission 
draft  did  include  proviiions  identical  with  that  obtaining 
in  Amendment  21.   The  discussion  in  our  committee  as  I 
recollect  it  was  that  tlie  inclusion  of  this  provision  of 
eligibility  of  residence  or  principal  office  in  fact 
gave  some  attorneys  a  double  opportunity  for  appointment 
to  the  Bench  by  comparison  of  those  who  lived  and  worked 
in  the  same  district. 

By  a  vote  of  14  to  4,  14  against  this  proposal, 
we  excluded  it  from  our  recommendation  and  adopted  the 
idea  that  residence  and  not  place  of  principal  office 
should  be  the  qualification. 

Accordingly,  consistent  with  the  majority 
view  of  our  committee,  we  urge  that  this  amendment  be 
defeated. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
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speak  iii  favor  of  the  amendment?   Delegate  Lord. 

DELHGATl:  LORD:  I  have  a  question  for  the  maker 
of  the  amendment, 

THE  CHAIRMAN:  Delegate  Sollins,  do  you  yield 
to  a  question? 

DELEGATE  SOLLINS:   Yes,  I  will. 

THE  CHAIRMAN:    Delegate  Lord. 

DELEGATE  LORD:  Why  haven't  you  extended  this 
to  the  Court  of  Appeals  judgeships  and  intermediate  court 
judgeships? 

DELEGATE  SOLLINS:   As  I  understand  it,  the  cir 
cuits  are  much  larger  than  are  the  areas  involved  in  the 
appointment  to  superior  and  district  court. 

THE  CHAIRMAN:   Delegate  Lord? 

DELEGATE  LORD:  It  is  my  understanding  that  Bait 
more  City  is  a  separate  circuit,  appellate  circuit  from  Bait 
more  County.   You  would  have  the  same  problem  there,  I  think 

THE  CHAIRMAN:    Delegate  Sollins. 

DELEGATE  SOLLINS:  My  personal  opinion  is  I  have 
no  affection  for  any  kind  of  residency  requirement.  We  shou 
get  the  best  possible  legal  talent.   If  all  the  judges  would 
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live^^pn  the  same,  street,  it  would  concern  me. 

Tllli  CHAIRMAN:   Delegate  Lord. 

DHLLGATE  LORD:   I  jubt  wanted  to  clarify  your 
position. 

DtLEGATli  SOLLINS:   All  right. 

THE  CHAIRMAN:   Any  delegate  want  to  speak  in 
opposition?   Delegate  Mason. 

UELliGATH  MASON:   Mr.  Chairman,  in  marked 
contrast  to  my  good  friend  Delegate  Finch,  I  have  only 
submitted  one  delegate  proposal  to  this  Convention.   I 
hasten  to  add  that  this  proposal  that  I  submitted  was  the 
only  proposal  that  was  adopted  by  the  Judicial  Brancli. 
My  proposal  is  that  the  superior  court  judge  and  the 
district  court  judge  should  be  a  resident  of  the  area 
where  the  vacancy  occurs. 

In  the  commission  draft,  they  proposed  that 
the  judge    be  appointed  either  from  the  area  where  the 
vacancy  occurred  if  he  had  his  principal  law  office  there 
or  if  his  residence  was  in  that  area.   Significantly 
enough,  nothing  was  said  about  the  appellate  courts  wliere 
the  appellate  judges  are  statewide. 
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1  think  if  we  should  do  away  with  resident 
requirements  it  should  be  at  the  appellate  level  and  not 
at  the  superior  or  district  court  level.   I  asked  the 
reporter  for  the  Convention  why  they  made  tiie  exception 
for  the  superior  court  and  he  advised  me  that  this  was 
a  Ruxton  amendment. 

Now,  Ruxton  is  a  community  outside  of  Baltimore 
City  wliere,  apparently,  a  lot  of  Baltimore  City  residents 
have  moved,  but  they  still  desire  to  become  judges  in 
Baltimore  City, 

I  think  we  have  gone  on  record  as  having  a 

district  court  for  each  county,  a  superior  court  for  each 

county,  and  I  would  hope  that  this  committee  would  see 

to  it  that  when  we  have  a  superior  court  vacancy  or  a 

district  court  vacancy,  that  the  residents  would  liave  the  ^irst 

opportunity  to  fill  the  vacancy;  therefore  I  urge  this 

committee  to  vote  against  this  amendment  because  I  am 

sure  that  the  residents  of  Baltimore  City  would  not  be 

appointed  to  judgeships  in  Baltimore  County.   The  resident* 

Cit>). 
of  Baltimore  County  would  get  the  judgeships . in  Baltimore/ 

Till;  CHAIRMAN:   Any  delegate  desire  to  speak  in 
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favor  of  the  amendment? 

Against  the  amendment? 

Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of 
Amendment  '   Number  21.   A  vote  Aye  is  in  favor  of  the 
amendment.   A  vote  No  is  a  vote  against. 

Cast  your  vote. 

Have  all  delegates  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  recond  the  vote. 

There  being  18  votes  in  the  affirmative  and  114 
in  the  negative,  the  motion  is  lost  and  the  amendment 
fails . 

Are  there  any  further  amendments  to  Section 
5.13?  The  Chair  hears  none.  Are  there  any  amendments 
to  Section  5,14?    There  is  a  minority  amendment. 

For  what  purpose  does  Delegate  Storm  rise? 

DELEGATE  STOR.M:   Mr.  Chairman,  I  had  a  little 
amendment  for  5.13. 

THE  CHAIRMAN:   5.13? 

DELEGATE  STORM:   Yes. 
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THE  CHAIRMAN:   Page  distribute  Amendment  CD, 
please..  Please  number  this  Amendment  Number  22,   The 
Clerk  will  read  the  Amendment, 

MR,  QUILLEN:  Amendment  Number  22  to  Committee 
recommendation  Number  JB-1  by  Delegate  Storm,  "On  page 
4  Section  5,13  Eligibility  for  Appointment  as  Judge  in 
lines  28  and  32  respectively  in  each  instance  after  the 
word  "resident"  add  the  words  "and  registered  voter"; 
and  in  line  32  strike  out  the  word  "district"  and  insert 
in  lieu  thereof  the  word  "county," 

THE  CHAIRMAN:    Delegate  Storm,  the  Chair  is  no 
clear  as  to  the  meaning  of  the  second  part  of  the  amend- 
ment , 

As  I  understand  it,  under  your  amendment,  the 
last  sentence  beginning  in  line  30  would  read  "To  be 
eligible  for  nomination  and  appointment  as  a  judge  in 
district  court,  a  person  shall  be  a  resident  and  regis- 
tered voter  of  the  county  where  the  district  court  vacancy 
exists','  is  that  correct, sir? 

DELEGATE  STORM:   Yes,  sir.   That  was  to  make 
this  section  in  accordance  with  the  one  adopted  the 
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other  day. 

THE  CHAIRMAN:   I  beg  your  pardon,  I  had  over- 
looked that  amendment.   In  other  words,  there  will  be 
a  district  court  in  each  county. 

DELEGATE  STORM:   Yes,  sir. 

THE  CHAIRMAN:   Thank  you.   The  amendment  having 
been  seconded  the  Chair  recognizes  Delegate  Storm  to 
speak  to  the  amendment . 

DELEGATE  STORM:   If  the  Chairman  please,  and 
fellow  delegates:  This  leaves  Section  5.13  exactly  as  it 
was  proposed  by  the  majority  of  the  committee  except  that 
we  do  require  a  little  longer  residence  than  perhaps 
was  contemplated  in  the  majority  report  because  in  order 
to  be  a  registered  voter  he  would  have  had  to  have  lived 
there  long  enough  to  register.   This  would  prevent 
someone  moving  in  to  a  county  in  order  to  accept  an 
appointment . 

This  seems  to  be  not  unreasonable.   It  seems 
also  to  fit  in  with  tiie  theory  as  expressed  by  the  Chair- 
man of  the  majority  when  he  says  they  chose  residents 
because  under  ordinary  circumstances,  a  resident  would 
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have  the  flavor  and  would  understand  the  district  a  little 
bit  better  so  we  are  simply  suggesting  that  he  be  not 
only  a  resident  but  a  resident  long  enough  and  interested 
enough  to  be  a  registered  voter. 

We  submit  that  this  is  not  unreasonable  to  re- 
quire anyone  who  wants  to  be  a  judge  in  a  county  or  a 
district  as  in  the  two  lower  courts,  this  does  not  apply 
of  course  to  appellate  courts.   This  just  applies  to  the 
superior  court  and  the  district  court  and  we  think  he 
should  be  a  resident  long  enough  to  understand  the  kind 
of  community  in  which  he  will  serve. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  I  rise  in 
opposition  to  the  motion  to  amend  in  respect  to  the  part 
quoted  by  Delegate  Storm.   This  matter  was  discussed  in 
committee  and  after  careful  consideration  it  was  the  view 
of  the  majority  that  eligibility  to  be  determined  by 
citizenship, residence,  and  membership  in  the  Bar  were 
sufficient. 

As  a  matter  of  fact  the  exact  language  of  this 
amendment  was  proposed  and  voted  upon  in  our  committee  and 
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were  i-S  to  include  it  and  11  against;  accordingly  the 
view  of  the  majority  is  that  the  addition  of  a  registered 
voter  as  a  qualification  for  appointment  to  the  Bench 
is  unnecessarily  restrictive  and  could  conceivably 
deprive  the  Bench  of  the  services  of  a  valuable  lawyer 
who  through  inadvertence  6r.  othervrise  had  not  chosen  to 
register  or  who  had  registered  and  whose  right  to  vote  had 
been  lost  by  virtue  of  its  not  being  exercised. 

Therefore  we  oppose  the  amendment, 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor  of  the  amendment? 

Delegate  James. 

DELEGATE  JAMES:   Is  there  a  division  of  the 
question  on  the  amendments?   I  see  two. 

THE  CHAIRMAN:   Division  hasn't  been  called 
for.   It  can  be, 

DELEGATE  JAMES:   The  second  matter  is  different 

THE  CHAIRMAN:   It  is  divisible.   Do  you  call 
for  a  division? 

DELEGATE  JAMES:   Yes. 

THE  CHAIRMAN:    The  first  will  be  that  embraced 
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between  lines  two  to  five  and  the  second  qud^tion  Will 
be  that  embraced  in  7  and  8, 


Sybert . 


Is  there  a  second  to  the  motion?   Delegate 


DELEGATE  SYBERT:   I  second  the  motion  for  the 


division. 
The  second  piirt  ^  will  give  force  and  effect  in  Section 
5.13  to  Amendment  Number  18  which  was  made  the  other  day 
in  Section  5.10  to  require  that  there  be  at  least  one 
district  court  judge  resident  in  each  county. 

As  long  as  that  amendment  was  made,  certainly 
the  second  amendment  here,  in  line  28  of  Section  5.13 
should  be  acceptable. 

Now  in  the  first  part  as  Delegate  Storm 
explained,  it  will  simply  require  that  a  district  court 
judge  live  in  the  r^onnty.'  long  enough  to  become  a 
registered  voter  instead  of  being  able  to  move  in  one  day 
and  then  i  vl>e  ^i   appointed  a  district  court  judge  in  that 
new  county  to  which  he  has  moved,  the  next  day.   We  tiiink 
it  is  reasonable  to  require  three  or  six  months,  whichever 
this  Convention  comes  up  with,  as  residence  in  tlie 
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county  before  a  person  can  be  appointed  a  district  jufee.   W(; 
want  to  obviate  the  possibility  that  a  man,  a  person,  can 
move  in  one  day  and  be  appointed  the  next  day. 

THE  CHAIRMAN:  Do  any  other  delegates  desire  to 
speak  in  opposition  to  the  first  question? 

Delegate  Beatrice  Miller. 

DELEGATE  B.  MILLER:  I  have  a  question. 

THE  CHAIRMAN:    To  whom  is  it  directed? 

DELEGATE  B.  MILLER:   To  Mr.  Mudd. 

THE  CHAIRMAN:   Will  you  respond? 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Delegate  Beatrice  Miller. 

DELEGATE  MILLER:   Do  you  have  any  figures  which 
indicate  how  many  lawyers  there  are  at  the  present  time  in 
Kent  County,  or  some  of  the  other  counties? 

DELEGATE  MUDD:  Not  off-hand.  The  only  figure  :; 
have  is  3,500  in  the  State  of  Maryland.  There  may  be  a  mem- 
ber of  my  committee  who  can  answer.   If  so,  can  you  volunteer'' 

THE  CHAIRMAN:  Delegate  Boyer,  could  you  answer 
the  inquiry  as  to  how  many  lawyers  there  are  at  the  present 
time  in  the  Kent  County  Bar? 

DELEGATE  BOYER:   Yes,  sir,  very  gladly.   At 
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tne  present  time  there  are  10  practicing  lawyers  and 
we  also  liave  four  part-time  lawyers  who  are  members  of 
the  Maryland  State  Bar  Association  but  who  are  not 
actively  practicing. 

THE  CHAIRMAN:   Did  you  hear  the  answer,  Uelegat 
Miller? 

DELEGATi:  B.  MILLER:   Yes,  thank  you. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor  of  the  amendment  on  tlie  first  question? 

Delegate  Rybczynski. 

DELEGATE  RYBCZYNSKI:   I  want  to  speak  in 
favor  of  the  amendment  and  I  want  to  make  an  observation 
while  J  ani  doing  this.   It  occurs  to  me  tnis  is  the  kind 
of  tiling  that  can  open  the  door  to  a  little  bit  of  wliat 
wc  want  to  eliminate. 

The  person  can  live  in  the  county  and  move 
back  into  tlie  city  long  enough  to  be  appointed  and  tlien 
move  back  out  again.   I  am  interested  in  some  of  tiiese 
questions  being  asked  about  the  small  county,   1  am 
glad  tnere  is  so  much  concern  about  the  small  counties. 
I  hope  before  the  Convention  is  over  tne  delegates  will 
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wonder  how  many  delegates  there  are  to  the  Convention  from 
these  same  small  counties. 

THE  CHAIRMAN:  Delegate  Schneifer,  do  you  desire 
to  speak  in  opposition? 

DELEGATE  SCHNEIDER:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Schneider, 

DELEGATE  SCHNEIDER:   We  have  a  problem  here,  Mr. 
Chairman,  if  we  adopt  this  amendment,  in  that  we  have  not  dcjne 
away  with  the  concept  of  districting.   We  have  mandated  one 
district  court  judge  at  least  per  county,  but  some  counties 
will  have  more.   Perhaps  Prince  Georges  will  have  4.5  and 
Montgomery  4.5,  and  perhaps  they  will  become  a  district  with 
one  judge  shared.   Now,  wliat  will  we  do  if  he  has  to  be  a 
resident  of  a  county?   Who  is  to  define  the  county? 

THE  CHAIRMAN:  The  question  before  the  house  is 
first  question  under  Amendment  No.  22,  which  is  the  portion 
eluded  in  lines  2  to  5  in  the  amendment,  Delegate  Schneider. 

DELEGATE  SCHNEIDER:   I  am  sorry.   I  spoke  witli  re- 
spect to  the  second  part.   I  hope  you  will  remember  my  remarks. 

THE  CHAIRMAN:   Do  you  want  to  speak  in  opposi- 
tion. Delegate  Willoner? 
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DLLiiCATL  WILLONLR:   I  have  a  question  of  Dele- 
gate Storm,   How  long  do  you  have  to  be  a  resident  of  a 
county  before  you  can  register  to  vote? 

DELHGATIi  STORM:   I  believe  you  have  to  reside 

a 

there  three  months  under  our  present  rules.   You  have  to  be 

there  long  enough  to  show  an  interest  in  the  local  situatioiji 

in  order  to  be  able  to  vote.   You  wouldn't  want  a  complete 

stranger  to  vote.   You  may  want  a  complete  stranger  to  judg(! 

to 
you,  but  you  certainly  wouldn't  want  a  complete  stranger/vo^e. 

THE  CHAIRMAN:   Delegate   Willoner. 

DELEGATE  WILLONER:   Is  it  three  months,  then? 

THE  CHAIRMAN:   Delegate  Storm? 

DELEGATE  STORM:   Perhaps  Chairman  Koss  could  te] 
us  that.   I  think  it  is  three  months, 

THE  CHAIRMAN:   Delegate  Storm,  if  the  Chair  may 
interrupt,  I  think  the  question  is  directed  not  to  the 
legal  requirement,  which  would  be  three  montJis,  but  how  lonj 
as  a  practical  matter  before  one  can  register,  which 
might  depend  upon  how  freely  the  supervisors  of  election  are 
accepting  registration,  if  you  can  answer.  Delegate  Storm. 

DELEGATE  STORM:   In  most  counties  I  believe  we 
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have  continuous  registration.  -   This  is  certainly  de- 
sirable.  If  you  are  interested,  an  interested  citizen, 
you  would  register  as  soon  as  you  can,  which  would  be 
three  months.   Now,  if  some  counties  discourage  regis- 
tration and  do  not  allow  it  ail  the  time  as  we  do,  then 
it  might  take  longer, 

THE  CHAIRMAN:   Delegate  Hanson,  do  you  desire 
to  speak  in  opposition? 

DELEGATE  HANSON:   I  have  a  question  for  Delegat^ 
Storm. 

THE  CHAIRMAN:   Delegate  Storm,  do  you  yield 
to  a  further  question? 

DELEGATE  STORM:   Indeed. 

THE  CHAIRMAN:   Delegate  Hanson. 

DELEGATE  HANSON:   Isn't  it  true  tiiat  the 
time  limit   runs  not  on  registration  but  on  voting  so 
that  a  person  may  register  normally  the  day  he   moves 
into  a  county  but  he  may  not  vote  until  he  has  lived  tiiere 
a  ^ecified  period  of  time,  but  the  time  period  runs 
from  election  day  and  not  from  registration  day? 
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THE  CHAIRMAN:   Delegate  Storm. 

DELEGATE  STORM:   You  may  be  right  on  that. 
This  would  allov<  a  very  short  residence, 

THE  CHAIRMAN:   Delegate  Hanson. 

DELEGATE  HANSON:  As  I  see  this  amendment  it  would 
have  no  practical  impact  at  all  unless  a  man  were  to 
move  into  a  county  within  89  days  of  an  election  and 
therefore  would  not  be  eligible  to  vote  in  that  election 
and  consequently  would  not  be  permitted  to  register 
until  after  an  election  were  held. 

THE  ClIAIRMAN:   Delegate  Storm. 

DELEGATE  STORM:  I  might  respond  to  that. 
If  a  man  was  moving  into  a  county  for  appointment  as 
judge,  he  would  have  to  register  and  this  would  be  some- 
what of  a  deterrent  for  him  to  move  out  the  next  day 
after  his  appointment  because  he  has  to  re-register  in 
the  other  county  or  come  back  to  the  county  where  he 
was  appointed  judge  to  vote,   I  think  this  points  up 
the  desirability  of  having  such  amendment, 

THE  CHAIRMAN:  Any  other  delegate  desire  to 
speak  in  opposition? 
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Delegate  Rosenstock, 

DELEGATE  ROSENSTOCK:   I  arise  to  oppose  this 
amendment  of  my  fellow  delegate  because  under  the  first  11 
sections  we  speak  of  a  resident  judge  on  a  circuit  level. 
In  the  amendment  it  will  be  a  resident  judge  in  a  district 
court  in  each  county.   You  cannot  be  a  carpetbagger  and 
still  be  a  resident  judge  in  the  county.   You  would  lose 
your  eligibility,  as  I  see  it,  if  you  slipped  in  to  be  ap- 
pointed and  then  slipped  out  to  serve  as  judge.   Therefore, 
it  seems  to  be  a  superfluous  amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to  spe^k 
in  favor  of  the  amendment? 

Delegate  Harkness. 

DELEGATE  HARKNESS:  I  do  not  desire  to  speak 
in  favor  of  it  or  against,  but  I  think  the  Convention  has 
been  given  not  correct  information  about  registering.   If 
a  resident  of  Baltimore  County  registered  and  he  moves 
to  Baltimore  City,  all  he  has  to  do  is  to  get  a  transfer, 
and  if  the  transfer  is  effective  and  the  election  is  the 
next  day,  he  is  perfectly  eligible  to  vote  in  Baltimore 
City. 
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He  then  would  lose  his  eligibility   to  vote  in  Ba|l - 

timore  County, 

Once  you  register  in  one  jurisdiction,  there  is  n|o 
time  limit,  if  you  move  to  another  jurisdiction,  how  long 
you  have  to  reside  there, 

THE  CHAIRMAN:  Delegate  Chabot. 

DELEGATE  CHABOT:    I  would  like  to  ask  Mr, 
Mudd  a  question. 

THE  CHAIRMAN:   Do  you  yield  for  a  question? 

DELEGATE  MUDD:  Yes. 

DELEGATE  CHABOT:   Do  I  understand  that  the 
committee  intended  residence  and  residents  as  used  in  this 
article  would  have  the  same  meaning  as  used  in  regard 
to  the  qualification  of  voters? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:  I  have  no  better  definition 
to  offer.   We  do  not  define  it  here.   It  is  as  defined 
in  the  Constitution.   I  assume  that  would  be  persuasive 
in  defining  it  here. 

THE  CHAIRMAN:   Any  further  question? 

DELEGATE  CHABOT:  jjq  ^  but  may  I  sneak  in 
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speak  in  opposition  to  the  amendment? 

THE  CHAIRMAN:   You  may. 

DELEGATE  CHABOT :  :   As  I  understand  it  the 

cases  thus  far,  and  I  believe  some  reference  had  been 

made  to  a  case  in  which  at  least  two  of  the  delegates 

here  had  been  attorneys,  have  indicated  that  for  the 

purpose  of  voting  and  for  holding  office  at  least 

residence  includes  the  concept  of  domicile,  the  concept 

that  you  are  not  simply  physically  in  a  place,  but  you 

are  in  a  place  with  the  idea  of  staying  there  for  the 

or 
indefinite  future/for  a  substantial  period  of  time  at  the 

very  least. 

Consequently,  if  that  definition  carries  over 
here  unless  the  General  Assembly  changes  the  definition,  th|e 
idea  of  moving  across  the  county  line  in  order  to  accept 
a  judgeship  and  moving  back  would  be  a  strong  indication 
that  one  had  never  accepted  or  never  achieved  a  residence  in 
the  place  from  which  he  was  to  be  appointed  and  conse- 
quently without  this  amendment,  one  would  be  ineligible 
for  an  appointment  in  that  place  that  he  had  moved  to 
and  stayed  for  a  very  short  period  of  time. 
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With  the  amendment  as  Delegate  Hanson  has  so 
well  pointed  out,  the  situation  is  unchanged  because  in 
order  to  register,  in  order  to  be  a  registered  voter 
from  the  place  where  one  has  moved  to,  one  merely  has  to 
have  lived  in  that  place  for  three  months  prior  to  the 
day  of  election;  not  prior  to  the  date  or  registration. 

Consequently  a  person  could  move  across  the 
county  line  and  if  he  were  a  bona  fide  resident  of  the  new 
county  could  register  the  very  next  day  and  have  satis- 
fied the  requirement  of  this  amendment  without  in  any  way 
satisfying  the  objective  of  the  movers  of  the  amendment. 

Consequently,  I  urge  you  to  vote  against  the 
amendment . 

THE  CHAIRMAN:   Is  there  any  further  discussion? 
Are  you  ready  for  the  question? 

The  question  arises  on  the  first  question 
under  Amendment  Number  22,  this  is  the  portion  printed 
in  lines  2  to  5  inclusive,  tlie  amendment  being  to  add  the 
words  "and  registered  voter"  in  lines  28  and  32, 

The  other  portion  of  the  amendment  is  not 
before  you.   A  vote  Aye  is  a  vote  in  favor  of  the  amendmenlt 
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to  add  the  words  "and  reigistered  voter".   A  vote  No  is 
a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  41  votes  in  the  affirmative  and 
84  in  the  negative,  the  motion  fails  and  that  portion  of 
the  amendment  is  lost.   Tlie  question  now  arises  under 
the  second  question  of  this   amendment,  lines  7  and  8. 

Delegate  Cardin. 

DELEGATi:  CARDIN:   Delegate  Mudd,  would  there 
be  an  inconsistency  if  we  did  not  adopt  this  terminology 

■,  in  light  of  the  fact  that  Amendment  18  was 
adopted  last  week? 

DELEGATE  MUDD:   You  mean  by  not  changing  distric 
to  county? 

THE  CHAIRMAN:   Delegate  Cardin. 

DELEGATE  CARDIN:   Yes. 

DELEGATE  MUDD:   We  recognize  by  virtue  of  the 
amendment  last  week  we  would  have  to  change  the  word 
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district  to  county.   We  have  no  objection  to  that  part. 
It  is  the  registered  voter  that  we  object  to. 

THE  'CHAIRMAN:   Delegate  L.  Taylor. 

DELLGATE  L.  TAYLOR:   I  would  like  to  address 
a  question  to  Chairman  Mudd. 

In  Baltimore  City,  you  have  a  population  of 
over  one  million  people.  Would  there  be  more  than  one 
district  in  Baltimore  City?  Would  district  also  cover 
city? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   No,  Delegate  Taylor.   Else- 
where in  the  Constitution,  the  word  county  is  defined  to 
include  Baltimore  City, 

THE  CHAIRMAN:   Delegate  Taylor. 

DELEGATE  L.  TAYLOR:  In  Baltimore  City,  you 
would  have  several  districts,  would  you  not? 

THE  CHAIRMAN:   Several  what? 

DELEGATE  L.  TAYLOR:   Districts. 

THE  CHAIRMAN:   Districts  for  what  purpose? 

DELEGATE  L.  TAYLOR:   For  the  court. 

THE  CHAIRMAN:   For  the  Judicial  Branch? 
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1 

DELEGATE  L.  TAYLOR:   Yes. 

2 

THE  CHAIRMAN:   Delegate  Mudd. 

3 

DELEGATE  MUDD:   The  number  is  determined  by 

4 

the  legislature. under  our  recommendation. 

5 

DELEGATE  L.  TAYLOR:   Could  you  have  more  than 

6 

one  district? 

7 

DELEGATE  MUDD:   Yes.     The  language  of  our 

8 

recommendation  is  that  each  district  shall  be  composed 

9 

of  one  or  more  counties,  so  Baltimore  City  being  a  county 

10 

within  the  definition  of  the  Constitution  would  be  one 

11 

district  and  could  not  be  more  than  one. 

12 

THE  CHAIRMAN:   Delegate  James. 

13 

DELEGATE  JAMES:   Mr.  Chairman  and  delegates. 

14 

it  seems  to  me  we  might  be  making  a  big  mistake.  The 

15 

amendment  we  made  in  5.10  provides  for  a  minimum  where 

16 

there  shall  be  at  least  one  district  judge  per  county. 

17 

The  amendment  proposed  as  adopted  means  that  this  would 

18 

mean  you  would  be  facing  a  maximum  representation  within 

19 

a  county  but  we  have  an  automatic  appointment  fcr  a  par- 

20 

ticular  area  where  a  district  judge  died  in  spite  of  the 

21 

fact  that  there  might  be  several  from  that  area,  so  that 

THE  JACK  SALOMON  REPORTING  SERVICE 

100  Equitable  Duilding 
Courl  Reporters                                                                Baltimore.  Maryland  21202                              539^760 

4119 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


once  a  multiple  system  might  be  created  within  a  county, 
if  that  were  clone,  that  would  be  perpetuated  for  time 
immemorial.   That  is  not  neccesary, 

THt  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 

Does  any  other  delegate  desire  to  speak  in 
favor  of  the  amendment?   Delegate  Sybert, 

DliLEGATH  SYBERT:   Mr.  Chairman,  I  would  like 
to  address  a  question  to  Senator  James. 

THE  CHAIRMAN:   Delegate  James,  will  you  yield 
to  a  question? 

DELEGATE  JAMES:   With  apprehension. 

THE  CHAIRMAN:   Delegate  Sybert. 

DELEGATE  SYBERT:   Delegate  James,  I  didn't 
quite  follow  your  argument, if  three  or  five  or  ten  district 
judges  were  initially  appointed  for  a  district,  a  multiple 
judge  district  and  one  of  those  died  leaving  them  one 
short  and  this  amendment  be  adopted  requiring  the  vacancy 
to  be  filled  as  of  the  county  where  the  vacancy  occurs,  so 
as  to  maintain  the  number  in  existence,  how  would  tiiat 
affect  the  situation? 
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THH  CHAIRMAN:   Delegate  James? 

DELEGATE  JAMES:   As  I  sec  tlie  situation,  it 
is  exactly  this:  the  Judge  dies  and  you  iiave  real  live 
judges  to  maintain  the  basic  minimum  for  the  counties 
there  would  be  a  Constitutional  requirement  that  that 
vacancy  be  filled  from  the  county  where  the  judge  died. 

This  might  not  necessarily  be  required  to 
provide  for  your  basic  minimum  county  representation, 
but  in  spite  of  this  fact,  the  Governor  and  the  nomina- 
ting commission  would  be  tied  to  the  area  where  the 
vacancy  was  created,  even  though  it  would  not  be  necessary 
to  maintain  the  Constitutional  minimum  requirement  for  a 
district  judge  from  each  county  of  the  state  and  I 
simply  think  this  is  a  little  bit  different  from 
the  provision  we  adopted  on  Friday, 

THE  CHAIRMAN:   Delegate  Schneider  is  recognized 
to  speak  in  opposition. 

DELEGATE  SCHNEIDER:   I  would  again  like  to 
bring  up  the  point  I  brought  up  before  which  I  think 
Delegate  James  has  somewhat  hit  upon.   That  is  we  have 
not  abolished  the  districts,  perliaps  the  Eastern  Shore 
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1 

counties  with  their  one  district  court  judge  might  have  a 

2 

requirement  for  some  residual  amount  above  that.   You 

3 

might  put  three  of  them  in  a  district.   You  might  need  in 

4 

a  district  of  three  counties,  three  judges,  a  total  of 

5 

four  judges,  one  in  each  county  and  one  to  go  between  count 

Les 

6 

You  might  in  a  larger  county  situation  have   a  necessity  fo 

: 

7 

2.5  judges  in  one  and  2.5  in  the  other.  To  keep  the  distric 

t 

8 

concept,  we  are  going  to  have  to  allow  residency  in  the  dis 

■ 

9 

trict.   If  we  require  residency  in  the  county,  we  are  going 

10 

to  have  to  count  off  without  the  district  concept,  and  tlier 

^ 

11 

is  no  real  reason  then  for  the  district  concept.   So   if  we 

12 

vote  for  this  amendment  we  admonish  you  to  strike  out  the 

13 

whole  concept  of  districts.   I  urge  the  defeat  of  this 

14 

amendment. 

15 

THH  CHAIRMAN:  Any  other  delegate  desire  to  spea 

c 

16 

in  favor  of  the  amendment?  Any  other  delegate  desire  to  sp 

jak 

17 

in  opposition?   Delegate  Marion? 

18 

DELEGATt  MARION:   I  would  like  to  say  I  think 

19 

Delegate  James'  explanation  of  what  this  amendment  does  and 

20 

perhaps  should  not  do  is  correct.   I  see  no  inconsistency  b 

-k  • 

21 

tween  leaving  5.13  stand  with  the  word  district  in  it  and  t 

le 

~ 

amendment  18  that  we  adopted  Friday  to  section  5.10,   I  do 
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agree  further  if  we  did  adopt  this  amendment  it  would 
virtually  preclude  the  establishment 

/of  districts  for  the  administration  of  wliat  we  call  the 
district  court,   I  urge  the  defeat  of  the  amendment, 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 

The  question  arises  on  the  consideration  of 
the  second  portion  of  Amendment  Number  22,   Delegate 
Storm? 

DELHGATt  STORM:   Mr.  Chairman,  after  conferring 
with  my  co-sponsor  and  Senator  James   and  a  couple  of 
other  delegates,  if  it  is  in  order,  we  will  withdraw 
that. 

THE  CHAIRMAN:   Delegate  Sybert,  do  you  concur? 

DELEGATE  SYBERT:   Yes. 

THE  CHAIRMAN:   The  sponsor  and  seconder  of  the 
second  portion  of  Amendment  22  have  withdrawn  it  and  it 
is  no  longer  before  you. 

The  amendment  as  so  modified  was  rejected. 

Now  we  come  to  Section  5  .  14 , consideration  of 
the  amendment  offered  by  the  minority  report. 

Will  the  chief  page  please  cause  to  be 
distributed  Amendment  CE, 

This  will  be  Amendment  Number  23. 
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The  Clerk  will  read  the  Amendment. 

MR.  QUILLCN:   Amendment  Number  23  to  accompany 
Minority  Report  JB-1,  to  Committee  Recommendation  Number 
JB-1,  by  Delegates  Johnson,  liarkness,  Hickman,  Kahl, 
Murphy,  Siewierski,  Rush. 

•'On  page  4  Section  5.14  Nomination  and 
Appointment,  strike  out  all  of  lines  35  through  5U, 
inclusive,  and  insert  in  lieu  thereof  the  following: 

"Section  5,14.  Nominations  and  Appointments 
for  Appellate  Courts, 

"The  governor  shall  fill  a  vacancy  in  the  office 
of  judge  of  the  Court  of  Appeals  and  the  Intermediate 
Appellate  Court  by  appointing  one  person  from  a  list  of 
no  fewer  than  three  nor  more  than  five  eligible  persons 
nominated  by  a  judicial  nominating  commission.   The 
commission  shall  make  nominations  to  fill  a  vacancy  not 
more  than  thirty  days  prior  to  nor  more  than  sixty  days 
after  the  occurrence  of  the  vacancy.   If  the  judicial 
nominating  commission  has  not  presented  its  list  of 
nominees  to  the  governor  within  sixty  days  after  the 
occurrence  of  the  vacancy,  the  governor  may  make  an 
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j^      appointment  without  the  benefit  of  nominations  from  the 
2      commission, 

■  THE  CHAIRMAN:   The  debate  schedule  authorizes 

^  I    30  minutes  debate  controlled  to  Delegate  Johnson,  3U 

minutes  to  Delegate  Mudd  and  30  minutes  of  uncontrolled 

debate. 


„  The  Chair  recognizes  delegate  Johnson. 


DELHGATH  JOHNSON:   The  minority  members  of 
our  committee  were  glad  to  rest  their  case  on  the  basis  of 
our  report  aii  the  previous  presentation  and  yield  back  all 
our  time  if  we  could  extend  the  uncontrolled  debate  for 


8 

9 

10 

11 

^2     the  opponents  and  proponents  alike. 

Is  that  appropriate? 

THE  CHAIRMAN:   No.   You  can  call  on  anyone 
you  like  or  allocate  your  time  any  way  you  choose. 

DELEGATE  JOHNSON:   Then  I  plan  to  make  an 
explanatory  statement  and  then  reserve  a  short  time  to 
conclude . 

THE  CHAIRMAN:   That   is  possible.   You  may 
proceed. 

DELEGATE  JOHNSON:   Mr.  Chairman,  may  I  request 
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at  the  outset  that  this  question  be  divided,  I  believe 
that  it  is  easily  divisible.   The  first  portion  of  our 
amendment  goes  toward  establishing  a  nominating'  commission 
for  the  appellate  court  and  then  we  differ  with  the 
majority  later  on  also  witli  respect  to  the  manner  of 
selection,  that  is  the  manner  of  final  appointment  by  the 
Governor  rather  than  the  alternative, 

THE  CHAIRMAN:   Will  you  indicate  tlie  lines 
that  you  think  comprise  the  first  question? 

DELEGATE  JOHNSON:   Beginning  of  course  with 
line  6  througii  the  first  word  on  line  18. 

THE  CHAIRMAN:   The  word  "vacancy"? 

DELEGATE  JOHNSON:   Yes. 

THE  CHAIRMAN:   Does  the  Chair  understand  in 
suggesting  that  division  the  portion  of  your  amendment     , 
embraced  in  lines  one  to  four  would  nevertheless  remain 
unimpaired,  in  other  words,  the  first  question  would  arise 
for  all  of  Section  5.14,  is  that  correct? 

DELEGATE  JOHNSON:   Yes,  with  the  understanding 
we  would  offer  the  second  part  of  the  amendment  subsequent 
to  tlie  action  of  the  Committee  on  the  Wliole  on  the  first 
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1  part 

2  THE  CHAIRMAN:   But  to  determine  wliether  the 
^     question  is  divisible,  the  Chair  has  to  determine  that 


4     each  portion  can  stand  alone. 
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6 
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In  other  words,  you  would  still  intend  to  strik^ 
out  all  of  Section  3.14  and  then  consider  lines  8  down  to 
rj  the  first  word  of  18  and  then  you  would  consider  the  re 

Q     maining  portion  of  line  18  to  24? 
J  DELEGATE  JOHNSON:   We  would  submit,  Mr.  Chairmari, 

that  it  would  be  in  order  to  do  it  in  that  manner, 
Yi^  At  least  we  would  request  the  Chair  to  consider  it. 

•^2  THE  CHAIRMAN:   I  think  the   Chair  would  have 

,-     to  rule  that  it  is  not  properly  divisible  because  the 
test  would  be  that  each  could  stand  alone. 

On  that  basis  if  the  first  portion  we  rejected 
and  tlie  second  portion  adopted,  it  wouldn't  make  sense.   Dc 
you  follow  me?   In  other  words, if  the  portion  from  lines 
8  to  the  first  word  of  18  were  not  adopted  and  the 
portion  from  the  second  word  of  line  18  to  the  end  were 
adopted  then  you  would  have  that  last  sentence  to  take 
tlie  place  of  all  of  Section  5.14  and  it  wouldn't  make  any 
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sense.   There  would  be  no  antecedent. 

DELEGATE  JOHNSON:   We  would  do  it  by  way  of  a 
clarifying  amendment.   What  we  would  do  would  be  to  prepare 
amendment  that  would  strike  out  of  the  majority  report  -- 

THE  CHAIRMAN:   The  Chair  would  --  proceed. 

DELEGATE  JOHNSON:  --to  strike  out  of  the  ma- 
jority report  that  section  beginning  with  "If  the  Governor 
fails",  on  line  45  of  Section  5.14, 

THE  CHAIRMAN:   I  don't  believe  the  question  is 
divisible  in  the  way  you  indicate,  and  the  Chair  would  so 
rule.   The  Chair  would  be  willing  to  permit  you  to  modify  t 
proposed  amendment  by  striking  from  it  everything  beginning 
with  the  word"If"  in  line  18.   The  first  part  apparently 
could  stand  alone.   The  second  could  not. 

Do  you  desire  to  make  that  modification? 

DELEGATE  JOHNSON:   Yes. 

THE  CHAIRMAN:   The  mover  modifies  the  amendment 
submitted  by  striking  the  last  sentence  beginning  with  the 
word  "If"  on  line  18,  and  continuing  through  line  24.   Is 
that  correct? 

DELEGATE  JOHNSON:   Yes. 


le 
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THE  CHAIRMAN:   Please  so  indicate  on  your  copie: 
the  words  "If  the  judicial  nominating  commission  has  not 
presented  its  list  of  nominees  to  the  Governor  within  00  da^l^s 
after  the  occurrence  of  the  vacancy,  the  Governor  may  make 
an  appointment  without  the  benefit  of  nominations  from  the 
commission"  is  stricken. 

I  assume  the  modification  is  acceptable  to  the 
otlier  members  of  the  minority;  can  you  say  that  it  is? 

DELEGATE  JOHNSON:   I  believe  that  is  correct. 

THE  CHAIRMAN:   In  the  absence  of  objections 
from  any  other  sponsors,  the  Chair  assumes  they  approve  it, 
and  we  will  recognize  Delegate  Johnson. 

DELEGATE  JOHNSON:  What  does  this  amendment 
propose  to  do  and  why?  It  proposes  to  limit  the  nominating 
commission  and  selected  laymen  to  the  appellate  courts  level 
which  consisted  of  elected  leaders  and  includes  the  Court  of 
Appeals  and  the  intermediate  appellate  court. 

Contrary  to  what  some  might  say  with  respect 
to  our  position  being  inconsistent,  let  me  state  for  the 
record  that  there  are  great  differences  between  appellate 
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courts  and  the  trial  courts. 

Very  briefly,  some  of  the  differences  take  plac(; 
in  the  manner  the  cases  are  heard,  the  issues  involved,  the 
relatively  few  numbers  of  cases  appealed,  and  by  comparison, 
the  small  number  of  appellate  court  judges,  12,  as  against 
the  tremendous  number  of  trial  court  judges,  probably  easilj^ 
in  excess  of  106,  as  proposed  by  this  Constitution.  The 
nominating  commission,  consisting  of  six  statewide  elected 
lawyers  and  six  appointed  laymen  by  the  Governor,  as  proposed 
by  this  amendment,  should  be  an  aid  to  the  Governor  in 
selecting  the  best  of  the  best  to  preside  on  one  of  our 
appellate  courts.  More  often  the  commission  will  seriously 
consider  experienced  trial  court  judges,  and  therefore  this 
commission  will  have  a  logical  starting  point  for  their 
deliberations.  The  difficulties  that  would  likely  be 
encountered  in  virtually  filling  all  the  nominating  commis- 
sions witli  the  best  people  for  the  job,  as  we  understand  it, 
there  will  be  needed  probably  at  least  24  separate  nominat 
ing  commissions  throughout  the  State.  This  fact,  together 
with  all  of  its  potential  operational  problems  and  our 
misgivings  as  we  had  previously  stated  with  respect  to 
this  procedure  compels  the  minority  to  strongly  urge  the 
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Committee  of  the  Whole  not  to  lock  this  possibly  fruitless 
detailed  section  into  our  Constitution. 

May  I  also  add  that  the  minority  has  struck 
what  we  believe  to  be  a  compromise  between  the  position 
of  delegates  who  urge  the  adoption  of  a  state-wide  nomina- 
ting commission  and  those  who  are  totally  opposed  to 
the  principle  on  the  matter  of  principal  and  therefore 
would  prefer  to  see  the  governor  solely  responsible  for 
his  selection. 

We  have  attempted  to  take  a  sense  of  the  conven 
tion  and  we  sincerely  believe  that  the  majority  of  the 
proponents  in  favor  of  the  nominating  commission  as  well 
as  the  majority  of  opponents  to  nominating  commissions 
will  find  this  amendment  very  acceptable  and  we  urge  its 
adoption. 

THE  CHAIRMAN:   Delegate  Mudd. 

DtLEGATE  MUDD:   Mr.  Chairman  and  ladies  and 
gentlemen  of  the  committee,  I  arise  to  oppose  this 
amendment . 

As  you  may  well  understand,  this  subject 
matter  was  debated  at  great  length  within  the  committee. 
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It  was  broached  in  this  maQQOr*  The  first  question 
submitted  to  the  committee  and  after  considerable  debate 
was  whether  the  system  of  judicial  selection  in  Maryland 
should  be  changed. 

That  proposition  was  adopted  by  a  substantial 
majority  of  our  committee. 

The  next  matter  proposed  and  discussed  was 
whether  the  so-called  merit  system  or  Missouri  plan  or 
Niles  plan  should  be  considered  as  the  better  method  of 
selecting  judges  for  this  state. 

Likewise  that  proposal  in  principal  was 
adopted  by  a  substantial  majority  of  our  committee  on 
the  Judicial  Branch. 

Next   in  order  was  the  question  of  whether  this 
method  of  selection  should  apply  to  all  judges.   That 
likewise  was  considered  at  some  length  and  by  a  sub- 
stantial majority  our  committee  on  the  Judicial  Branch 
voted  that  the  method  of  selection  under  the  so-called 
merit  plan  or  Missouri  plan  or  Niles  plan  should  apply 
to  the  selection  of  judges  at  all  four  of  the  court 
tier  levels. 
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1  This  amendment  in  the  first  instance  is  an 

2  effort  to  restrict  the  application  of  our  recommendation  on 
5  how  best  to  select  judges  in  Maryland,  limited  to  the  two 
*  courts  of  appeals,  the  Court  of  Appeals,  and  the  Intermed- 

5  iate  Court  of  Appeals.   I  call  your  attention  to  the  fact 

6  that  the  minority  report  said  in  the  first  line  that  it  was 

7  a  minority  and  not  a  dissent.   If  the  system  we  propose  has 

8  merit  and  the  minority  report  admits  that  it  does,  and  is  a 

9  better  system  than  we  now  have,  the  first  question  is  why 

10  limit  it  to  selecting  12  judges,  seven  to  the  Court  of  Appeals 

11  and  five  for  the  present  membership  on  the  Intermediate  Cou-t 

12  of  Appeals,  and  leave  it  not  to  apply  to  the  selection  of 

13  approximately  150  judges,  if  we  are  to  have  a  district  judg^ 

14  in  every  county? 

15  The  amendment  here  has  attempted  to  be  divided. 

16  The  effect  of  it  is  to  splinter  or  pick  at  the  selection  and 

17  tenure  proposal  of  our  committee,  which  it  has  considered  a1; 

18  great  length  after  hearing  a  wealth  of  testimony;  and  our 

! 

19  recommendation  is  in  full  accord  with  the  substantial  weight 

i 

20  and  quantity  of  testimony  before  our  committee.   We  respect-! 

21  fully  suggest  that  if  the  method  to  approve  the  selection   | 
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of  judges  in  Maryland  is  good,  then  it  must  be  good  for  all 
of  the  judges  and  not  for  only  the  12  at  the  appellate  leveL. 
We  therefore  respectfully  suggest  and  urge  the  rejection 
of  this  amendment. 

THE  CHAIRMAN:   Delegate  Mudd,  Delegate  Johnson 
has  indicated  he  doesn't  wish  to  allocate  any  more  of  his 
time  at  the  moment.   Do  you  wish  to  allocate  any  of  your 
time?   For  what  purpose  does  Delegate  Grant  rise? 

DELEGATE  GRANT:  For  tlie  purpose  of  parliamentary^ 
inquiry,  Mr.  Chairman.   As  I  understand,  the  part  that  is 
to  be  amended,  that  is  5.14,  deals  with  all  the  judges, 
but  the  amendment  itself  simply  deals  with  the  Court  of  Ap- 
peals and  the  Intermediate  Court  of  Appeals,  and  I  question 
whether  this  is  an  amendment  to  5,14,  or  is  there  something 
mi-sing,  because  it  doesn't  say  what  is  to  be  done  with  the 
rest  of  the  judges. 

THE  CHAIRMAN:   I  take  it  from  what  Delegate 
Johnson,  Chairman  of  the  Minority,  has  said,  if  this  is 
adopted  they  will  have  other  amendments  with  respect  to  oth^r 
delegate  positions.   Is  that  correct.  Delegate  Johnson? 

DELEGATE  JOHNSON:   Yes. 

THE  CHAIRMAN:   Delegate  Grant. 
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DELEGATE  GRANT:   A  matter  of  information:   My 
1     question  then  is  since  the  committee  proposal  S.14  deals 
8     with  all  judges,  is  it  possible  to  consider  an  amendment 

3  which  strikes  that  entire  section  dealing  with  all  judges 

4  and  just  consider  an  amendment  dealing  with  just  two  of 

5  the  tier  judges? 
e  THE  CHAIRMAN:   The  Chair  thinks  so.   This  poses 

7  a  problem  we  have  been  confronted  with.   The  alternate  is  t^ 

8  consider  in  connection  with  this  amendment  several  other 

9  sections.   Delegate  Mudd,  do  you  desire  to  allocate  part 

10  of  your  time? 

11  DELEGATE  MUDD:   Yes,  I  would  like  to  yield  to 
18  .  Delegate  Henderson  as  much  time  as  he  wants. 

13  DELEGATE  HENDERSON:   Mr.  Chairman  and  Fellow 

14  Delegates: 

^5  I  understand  that  we  are  now  squarely  presented 

25    with  the  issue  as  to  whether  the  merit  selection  of  judges 
Ij  should  apply  at  any  level,  and  I  shall  address  myself  to  th^t. 

23    The  American  Judicature  Society  which  is  composed  of  judges  , 
29    lawyers,  and  laymen,  has  devoted  itself  to  judicial  reform 
go    for  more  than  35  years.   The  spokesman  for  this  society 
81    appeared  before  us  and  told  us  that  they  consider  the  first 

and  most  important  item  of  judicial  refbrm  to  be  the  merit 
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selection  of  judges,  the  object  being  to  get  the  best  men  on 
^he  Bench  free  of  political  obligation. 

I  shall  not  attempt  to  discuss  now  the  undoubted 
fact  stressed  by  those  who  have  served  on  Bar  Associations 
that  our  ablest  lawyers  are  unwilling  to  run  for  judicial 
office  in  an  open  election  and  at  an  age  --  and  ought 
to  serve  at  an  age  when  they  would  be  eligible  for  retire- 
ment in  the  business  world. 

For  example,  Joseph  O.ppenheiraer   was  65  when 
he  went  on  the  Bench  and  Judge  Markel  62  and  Judge  Bloom 
was  over  60.   We  are  not  getting  the  best  judges  and 
we  are  not  getting  them  at  the  early  age  when  we  deserve 
to  get  them,  but  I  shall  stress  what  I  think  is  the  most 
vital  point  of  all.   I  think  we  must  all  agree  that  justic^ 
must  be  handled  by  independent  and  impartial  judges 
without  fear  or  favor. 

If  a  candidate  must  campaign  for  election 
which  is  contrary  to  the  code  of  judicial  ethics,  if  he 
must  seek  the  support  of  political  parties  or  factions, 
sooner  or  later  he  will  be  asked  to  do  favors,  whether 
he  complies  or  not  is  beside  the  point.   Justice  like 
Caesar's  wife  must  be  above  suspicion. 


Court  Hrporlrrs 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Eqtiitable  Duildiog 

BHitimorr,  Maryland  21202 


539-6760 


1 

2 

S 

4 

5 
6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

21 


4136 


I  say  to  you  that  attempt  to  influence  has 
happened  at  the  superior  court  level  .  Many  judges  from 
the  municipal  courts  and  people's  court  in  this  state 
told  our  committee  that  it  was  a  commonplace  occurrence 
at  the  district  court  level. 

We  all  know  this  to  be  true.   A  humble  citizen 
gets  in  trouble,  maybe  it  is  a  petty  crime  or  traffic 
violation.   He  is  told  if  he  pays  lawyer  "X"  who  knows 
politician  "Y"  who  has  the  ear  of  Judge  "Z"  all  will  be 
well  or  the  ticket  will  be  fixed.   Or  if  he  pays  Bailsman 
"A",  judge  "B"  will  release  him  temporarily  from  jail 
and  enable  him  to  go  back  to  work  and  feed  his  family. 

If  people  are  to  have  respect  for  law,  isn't 
it  time  we  cleaned  up  this  sorry  mess  and  haven't  we 
found  the  worst  abuse  was  among  the  poor  and  the  helpless? 

With  all  the  earnestness  at  my  command  I  sug- 
gest you  vote  down  the  bifurcated  monster  set  out  in  the 
minority  report.   Is  this  a   unified  judicial  system? 
If  we  cannot  carry  this  point,  I  would  suggest  as  far  as 
judicial  reform  is  concerned,  we  better  pack  up  and  go 
home,  (Applause), 
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THE  CHAIRMAN:  For  what  purpose  does  Delegate 
Malkus  rise? 

DELEGATE  MALKUS:  To  ask  if  the  delegate  will 
yield  to  a  question. 

THE  CHAIRMAN:   Will  you? 

DELEGATE  HENDERSON:   Yes. 

DELEGATE  MALKUS:  Is  it  or  is  it  not  true  that 

you  were  a  part  of  the  evil  mess  of  which  you  speak? 

DELEGATE  HENDERSON:   I  sat  on  the  Court  of  Appea: 


for  20  years  and  on  the  Supreme  bench  for  nearly  two.  If 
that  constitutes  a  part  of  it,  then,  yes,  I  was. 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 

12     Johnson  rise? 

l^  DELEGATE  JOHNSON:   Mr.  Chairman,  as  I  indicated 

at  the  outset,  the  minority  neither  squght  nor  requested 
speakers  on  this  particular  amendment,  however,  I  am 

happy  to  say  that  a  couple  of  delegates  have  sent  me  a 
note  and  indicated  That  they  would  like  to  be  heard  under 
the  controlled  time  and  so  if  it  is  in  order,  I  would  like 
18     to  honor  their  request,   and  yield  up  to  five  minutes  to 
ig  Delegate  Dorsey. 

THE  CHAIRMAN:   Delegate  Dorsey  is  recognized 
for  five  minutes. 

DELEGATE  DORSEY:   Mr.  President  and  Ladies  and 
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gentlemen  of  the  Convention:   Tlie  Missouri  plan  which 

was  inaugurated  about  27  years  ago  in  Missouri  was  born  of 
the  corruption  that  existed  in  Kansas  City  under  the 

Prendergast  machine  and  from  the  democratic  landslide  when 
Roosevelt  was  running  which  carried  all  the  republican 
judges  in  St.  Louis  out  of  office. 

That  brought  about  the  reform  in  the  Missouri 
system.   The  Missouri  system,  which  is  an  extension  on  whi4h 
the  Niles  Plan  was  founded  has  never  been  extended  in 
that  state  beyond  the  Supreme  Court  of  Missouri  and  the 
Circuit  Courts  of  Kansas  City  and  St.  Louis. 

Now,  when  my  good  friend  Judge  Niles  originally 

proposed  this  plan,  it  would  have  gone  no  further  than  thi^ 

in  Maryland.   It  would  have  extended  only  to  the  appellate 

court,  and  would  be  optional  with  the  other  political 

subdivisions  of  the  state  whether  they  desired  to  have  it 
or  not.   I  might  say  that  there  is  no  man  in  this  state 

for  whom  I  hold  a  warmer  personal  regard  than  for 
Emery  Niles  and  there  is  no  judge  in  this  state  that 
I  respect  more  than  Judge  Niles  who  for  a  quarter  of  a 
century  graced  the  Supreme  Bench  of  Baltimore  City.  And 
it  is  for  the  high  regard  I  hold  for  him  and  his  illus- 
trious father  who  lectured  at  the  University  of  Maryland 
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1  when  I  was  a  law  student  that  I  am  unwilling  to  see  the 

2  system  which  we  have  in  Maryland  which  produced  Judge  Niles 

3  and  his  father  scrapped  because  some  judge  such  as  Judge 

4  Henderson  says  it  is  born  in  corruption. 

The  Niles  Plan  has  been  introduced  in  the  Marylarjd 

legislature  and  re>ected.   It  has  been  rejected  by  the  duly 

elected  representatives  of  the  people  in  Maryland  in  their 
General  Assembly.  It  was  consigned  by  the  General 
Assembly  or  referred  by  the  last  General  Assembly  to  the 
Constitutional  Convention.  I  am  told  by  my  good  friend 
Senator  Malkus  that  when  they  consigned  it  to  the 
Constitutional  Convention  Commission  they  thought  that  they 
were  consigning  it  to  the  cemetery  but  that  these  political 
scientists  who  have  been  so  much  around  this  Convention 
performed  a  remarkable  operation  along  with  some  Harvard 
^^  Law  School  graduates  and  revived  the  Niles  plan  and  brought 
^^  it  back  even  in  a  more  noxious  form  than  it  was  when  it 
^'     was  presented  to  the  General  Assembly. 

THE  CHAIRMAN:  You  have  one  minute,  Delegate 
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DELEGATE  DORSEY:   O.K.  (Laughter) 

I  might  say  that  when  the  distinguished 
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Chairman  of  the  Judicial  Branch  made  his  opening  statement 
with  the  majority  report  he  stated  that  the  Judicial  Branch 
had  refused  to  change  the  name  of  the  Court  of  Appeals  in 
Maryland  to  the  Supreme  Court  because  of  the  reverence 
that  the  Court  of  Appeals  was  held  in  by  the  lawyers  of 
this  state,  not  only  of  the  lawyers  of  this  state,  but 
by  the  lawyers  of  this  nation. 

I  say  that  what  you  are  asked  to  do  is  to  disca 
a  system  which  for  a  hundred  years  has  brought  forth 
*  the  Maryland  Court  of  Appeals  which  as  the  Chairman  says 
has  been  held  in  reverence  in  Maryland  and  in  reverence 
throughout  the  nation. 

THE  CHAIRMAN:   Delegate  Dorsey,  your  time  is 
up. 

DELEGATE  DORSEY:   Very  well. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  I  would  like  to 
yield  three  minutes  to  Delegate  Hanson. 

THE  CHAIRMAN:   Delegate  Hanson. 

DELEGATE  HANSON:   Mr.  Chairman,  for  some  two 
or  three  days  I  enjoyed  the  editorial  comments  among  the 
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lawyers  on  this  floor,  I  speak  here  today  with  some 
trepidation  as  a  non-lawyer.   I  must  confess  to  being 
a  political  scientist.  I  hasten  to  add  that  I  never  attende 
the  Harvard  Law  School.   The  need  it  seems  to  me  in  the 
reform  of  the  courts  in  Maryland  is  at  the  lower  levels. 
If  we  make  no  changes  at  the  appellate  level,  I  think  we 
could  continue  without  too  much  difficulty. 

I  like  the  report  of  the  Commission  and  the 
changes  it  makes  at  the  appellate  level,  but  however  great 
the  need  is  there,  the  need  is  tenfold  more  at  the  lower 
court  level. 

Again  I  hasten  to  add  I  speak  not  as  a  lawyer, 
not  as  one  who  has  practiced  in  the  court,  but  one  who 
has  attempted  as  a  citizen  from  time  to  time  to  influence 
the  quality  of  the  courts  in  the  state  by  helping  in 
the  campaigns  of  judicial  persons. 

Now,  how  is  the  system  working?  Vihat   happens 
when  a  man  tries  to  run  for  judge  in  a  major  county 
of  the  state?  One  of  the  first  problems  is  the  collection 
of  campaign  contributions  and  I  submit  as  a  person  who 
believes  strongly  in  politics  is  that  the  worst  place  for  a 
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man  to  have  to  go  out  and  get  campaign  contributions  is 

when  he  is  running  for  judge.   In  one  of  the  major 

metropolitan  counties  of  this  state  it  costs  a  minimum  of 

$10,000  just  to  play  the  game  of  running  for  office  in 

a  contested  election.   If  you  have  a  hot  contest,  then  you 

better  have  $15  to  $25  thousand  available.  That  kind  of 

campaign  money  is  not  just  saying  around  in  $1  or  $2 

contributions  from  ordinary  average  citizens  who  are  simply 

interested  in  the  good  and  effective  administration  of 

justice  in  the  state.   There  is  the  problem  that  the 

judgeship  race,  being  placed  at  the  bottom  of  the  ticket, 

E  not  an  important  race  in  the  scheme  of  things  in  the 

election  of  this  state  or  in  any  counties  of  this  state. 

What  it  means  is  that  the  party  which  happens  to  be  winning 

in  that  particular  year  is  going  to  carry  its  candidate  as 

a  judge  even  though  the  judge  is  running  on  what  is 

normally  a  non-partisan  ticket. 

THE  CHAIRMAN:  You  have  one-half  minute,  Delegate 

Hanson. 

DELEGATE  HANSON:   This,  I  submit,  Mr.  Chairman, 
is  not  a  satisfactory  way  to  choose  a  judge.   If  we  are 
going  to  choose  a  judge,  we  need  a  careful  screening 
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has  taken  place  before  a  man  ascends  to  the  Bench. 

THE  CHAIRMAN:   Delegate  Johnson. 

For  what  purpose  does  Delegate  Malkus  rise? 

DELEGATE  MALKUS:   I  will  ask  the  professor  if 
he  will  yield  to  a  question, 

THE  CHAIRMAN:  He  has  no  time  to  yield  to  a  questi 
at  this  point.   He  might  in  the  uncontrolled  period. 


on 
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THE  CHAIRMAN:   Delegate  Johnson. 

DELLGATE  JOHNSON:   I  will  yield  three  minutes 
to  Delegate  Rybczynski. 

THE  CHAIRMAN:   Delegate  Rybczynski. 

DELEGATE  RYBCZYNSKI:   As  a  practicing  attorney 
in  private  practice  in  the  city  of  Baltimore,  I  have  been 
in  this  job  for  13  years  and  if  the  actuaries  of  the 
large  insurance  companies  are  correct,  I  will  be  at  it 
for  approximately  35  years  more.   So  I  would  like  to  say 
one  or  two  things  about  the  matter. 

I  too  want  screening  of  candidates  for  the 
judiciary.   I  think  this  is  important.   I  think  it  is 
even  more  important  that  it  be  done  the  way  the  committee 
asks  on  the  appellate  levels.   This  is  important  but  it 
is  not  important  on  the  trial  court  levels. 

As  I  asked  Delegate  Mudd  the  other  day,  how  in 
the  world  can  lay  members  of  a  commission  know  which  of 
the  lawyers  in  a  county  such  as  Prince  Georges  orbaltimore  or 
Montgomery  or  the  city  of  Baltimore  know  who  is  really 
eligible  for  the  judiciary. 

As  to  the  opinion  of  the  lawyers  within  the 
Bar  Association,  I  think  this  is  important  and  the 
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majority  takes  cognizance  of  this  by  way  of  the  poll 
of  lawyers, 

I  too  have  done  some  homework  over  the  weekend 
but  I  was  really  looking  for  something  else.   There  was 
an  article  in  the  American  Bar  Journal  some  time  ago 
which  opposed  the  Niles  Plan;   I  didn't  find  that, or 
the  Missouri  plan,  rather.   But  I  did  find  an  article 
written  in  the  September  1964  issue  written  by  Bernard 
G,  Siegal  of  the  Pennsylvania  Bar.   He  talks  about  non- 
partisan selection  of  judges. 
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Now,  Mr.  Chairman,  their  idea  of  non-partisan 
selection  of  judges  is  a  lot  different  than  what  we  are 
talking,  about  here  in  this   Convention.   In  our  Conven- 
tion there  is  only  one  way,  or  in  our  proposals  before 
us  there  is  only  one  way  to  become  a  judge,  and  that  is 
through  this  four-man  or  five-man  or  eleven-man  committee, 
and  no  other  way;  whereas  in  Philadelphia  and  in  Pennsyl- 
vania there  is  a  lot  different  system.   Their  idea, 
proposed  by  Governor  Scranton  and  put  into  effect  by  Governbr 
Scranton  would  be  that  the  commission  would  do  the  original 
screening.  After  that,  this  list  would  be  submitted  to  the 
Judiciary  Committee  of  the  Bar  Association,  and  what  is  eve^ 
more  important  is  that  the  Governor  reserved  unto  himself 
the  right  to  request  additional  panels. 

Obviously  the  system  is  tremendously  different 
than  that  being  proposed  within  the  majority  committee 
report. 

THE  CHAIRMAN:   Delegate  Rybczynski,  your  time 
is  up. 

DELEGATE  RYBCZYNSKI:   I  would  strongly  urge  the 
adoption  of  this  amendment. 
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THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:  I  yield  three  minutes  to 
Delegate  Hodge  Smith. 

DELEGATE  J.  H.  SMITH:   Mr.  Chairman  and 
fellow  Delegates: 

I  am  not  a  Harvard  lawyer.   I  am  a  Maryland 
lawyer,  like  Delegate  Dorsey,  but  I  am  not  as  distinguished 
an  orator  as  he  is, 

I  am  completely  sold  on  this  plan  and  have 
been  for  several  years.   We  are  getting  back  to  anatomy. 
This  is  the  guts  or  the  heart  of  the  merit  plan,  or  Niles 
plan.   The  appellate  level  of  judges  is  the  place  where 
we  least  need  this  plan.  By  the  time  the  man  gets  to 
a  stature  that  he  is  eligible  or  qualified  for  service  on 
our  highest  courts  he  is  pretty  much  above  the  political 
arena,  and  very  seldom  in  the  recent  years   that  we  have 
had  our  intermediate  appellate  court,  and  all  the  years  of 
our  Court  of  Appeals,  has  politics  played  a  large  part 
in  it  at  that  time. 

The  judges  don't  have  to  present  any  policies. 
He  is  not  running  on  a  partisan  political  basis.   He  can't 
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1  go  out  and  say,  "I  have  more  integrity  than  my  opponent," 

2  He  can't  say,  "I  am  a  better  lawyer  than  my  opponent  is. 
5  I  would  be  an  excellent  judge," 

4  What  he  is  faced  with  is  putting  himself  up 

5  on  the  political  auction  block  and  saying,  "Vote  for 

6  me." 

7  First  he  has  to  go  to  the  local  political  ma- 

8  chine  so  that  at  least  he  will  be  on  the  sample  ballot, 

9  ^  so  he  is  really  just  in  a  popularity  contest  from  that  time 

10  on,   ' 

11  The  question  was  asked  here  the  other  day;   Don't 

12  we  trust  the  voters?  This  was  a  loaded  question,  and  it  wajs 

13  meant  to  be  loaded.   Certainly  we  trust  the  voters,  but 

14  how  can  a  voter  make  an  intelligent  choice  when  he  doesn't 

15  know  what  a  man's  qualifications  are? 
Ig  In  the  urban  counties  it  is  impossible 
17  to  know  what  the  man's  qualifications  are.   They  know  he 
13  has  practiced  law.   They  know  he  is  a  lawyer,  and  that 

19  is  about  all  they  know, 

20  THE  CHAIRMAN:   For  what  purpose  does  Delegate 

21  Malkus  rise? 
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DELEGATE  ^4ALKUS:   Will  you  yield  to  a  question? 

THE  CHAIRMAN;  The  inquiry  is  made  whether  you 
desire  to  yield  to  a  question.  You  have  about  2U  seconds 
left. 

DELEGATE  J.  H.  SMITH:   No. 

If  we  assume  election  on  a  partisan  basis 

is  the  worst,  what  is  the  best? 

i 

We  think  we  havegiven  you  a  compromise.   It  is  ' 
a  plan  that  has  been  tried.   It  is  nothing  new.   It 
worked  for  27  years  in  Missouri.  It  has  been  adopted  in  one 
form  or  another  in  14  States  in  this  Union,  and  I  ask  you  tb 
support  it. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   Before  I  call  on  our  next 

speaker,  the  amendment  deals  with  selection.   Everyone  has 

I 
been  talking  about  election.   This  is  selection.   Don't 

be  confused  by  it. 

I  would  like  to  yield  three  minutes  to  Delegate 

Blair, 

THE  CHAIRMAN:   Delegate  Blair, 

DELEGATE  BLAIR:   I  disagree  that  this  is 


Court  Rrporlers 


THE   JACK   SALOMON    REPORTING   SERVICE 

100  Equitable  DuiMing 

Ballimore,  Maryland  21202 


539-6760 


1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


4149 


divisible  and  that  the  elective  process  is  not  part  of  it. 
It  is  taken  in  as  a  package  arrangement. 

I  would  say  that  the  acceptance  or  rejection  of 
the  Missouri  plan  is  one  of  the  most  difficult  and  frustrat 
ing  and  soul-searching  decisions  that  I  have  had  to  make 
since  I  have  been  in  this  Convention,   No  doubt  the  plan  ha 
some  merit  to  it,  and  it  is  for  that  reason  that  so  many 
capable  lawyers  and  capable  judges  have  differed  with  each 
other.   But  where  do  we  go  for  the  answer? 

While  the  plan  has  merit,  it  has  certain  built- 
in  weaknesses.   The  plan  results  in  a  departure  from  historj^ 
and  a  system  wherein  the  judiciary  becomes  dependent  upon 
the  executive  branch  of  the  government,  and  it  destroys  the 
long-established  doctrine  of  separation  of  the  three  powers  of 
government  into  three  independent  departments.   It  destroys 
the  independence  of  the  judiciary  to  the  political,  rather 
than  the  elective  process.   The  removal  of  the  judges  from 
election  by  the  people  deprives  them  of  the  inherent,  basic 
right  implicit  in  the  philosophy  that  the  closer  the  govern- 
ment is  to  the  people,  the  better  the  government.   It  const:, 
tutes  another  erosion  to  the  principles  of  an  elective  syst(;m. 
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1  The  plan  perpetuates  judges  in  power  for  the 

2  balance  of  their  lives,'  They  become  ensconced  within  an 

3  impregnable  wall  wherein  power  feeds  upon  power  and  tends 

4  toward  mediocrity  in  the  autocratic  regime  of  a  judicial 

5  oligarchy.   Politics  is  not  removed  from  this  plan.  It  is 
5  evident  from  those  polled  in  Missouri,   They  indicated 

7  41  to  38  percent  that  politics  played  a  great  part 

8  in  the  selection  process, 

9  The  only  difference  is  that  it  goes  on  back  in.  tjhe 

i 

10  'chambers  of  the  judges  and  it  is  not  played  in  the  political 

11  j   sphere  where  the  people  of  the  populace  have  a  right  to 

12  determine .about  the  judiciary, 

2^2  Missouri  tried  this  system  without  success,  and 

■^^  after  25  years  it  is  still  not  an  accepted  principle  over 

,g  the  entire  State  of  Missouri, 

^g  On  a  panel  discussion  that  was  held  between 

I 
nn  one  of  the  members  Miho    endorsed  this  plan,  he  stated, 

,g     using  the  language  of  the  legislator  there  in  Missouri, 

,Q  I   those  guys  get  on  the  bench  and  all  hell  can't  move  them 

off. 

Now,  I  submit  to  you  that  if  after  25  years  you 

do  not  have  a  workable   plan  in  Missouri,  and  according 
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1  to  the  Governor  of  Missouri  --  and  I  quote  him:   "The  prese:it 

2  plan  in  Missouri  known  as  the  Missouri  Plan  is  not  yet  the 

3  perfect  solution," 

4  THE  CHAIRMAN:   Your  time  is  up. 

5  DELEGATE  BLAIR:   I  would  like  to  say  one  sentence. 

6  THE  CHAIRMAN:   Proceed. 

7  DELEGATE  BLAIR:   If  we  intend  to  put  something  \.n 

8  our  Constitution,  something  that  is  not  of  a  perfect  nature 

9  or  near  perfect,  then  I  say  we  should  not  use  it  as  a  dumpiijig 

10  ground  for  things  that  have  been  attempted  legislatively  un 

11  successfully,  which  have  been  taken  before  the  Bar  Associa- 

12  tion  without  success. 

13  THE  CHAIRMAN:   Delegate  Mudd. 

14  I  DELEGATE  MUDD:   I  would  like  to  yield  three 

15  minutes  to  Delegate  Gallagher. 

16  THE  CHAIRMAN:  Delegate  Gallagher. 

17  DELEGATE  GALLAGHER:   Mr.  Chairman  and  Delegates: 
19  If  there  is  one  area  where  this  proposed  reform 

19  will  be  a  positive  impact,  it  will  be  at  the  nisi  prius  levil, 

20  I  would  urge  that  you  accept  it  as  proposed,   Tliis  is  not  a 

21  question  of  trying  to  remove  politics  from  the  appointment 
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of  judges.   What  actually  happens  is  under  the  present 
system  when  a  man  gets  appointed  to  be  a  judge  he  is  subject: 
to  gross  political  pressures  for  the  period  of  time  that  he 
must  serve  on  the  bench  before  he  actually  aspires  to 
election. 

This  is  a  question  of  taking  the  political  in- 
fluence out  of  the  judges'  chambers.   I  would  be  the  last 
one  to  deny  that  there  is  always  some  political  considera- 
, tion  that  goes  into  choosing  judges.   You  cannot  eliminate 
this  as  long  as  you  have  human  beings, 

I  am  fearful  of  the  political  impact  and  pres- 
sures on  a  judge  once  he  has  been  selected  by  the  Governor. 
I  have  had  the  luxury  of  serving  on  both  sides  of 
this  particular  battle  line.   I  have  been  chairman  of  tw<» 
campaigns  for  two  sitting  judges  in  Baltimore  City,   I 
also  participated  in  a  campaign  where  the  City  judge  was 

defeated,  and  I  campaigned  for  the  man  who  defeated  him. 

real 
I  can  tell  you  some  of  the/ evils  that   -exist  in  the  set  up 

today. 

When  you  require  a  member  of  the  bencii  to  deal 

with  political  bosses  in  order  to  be  placed  on  a  ballot 
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1  you  are  jeopardizing  the  function  of  political  life  and 

2  you  are  jeopardizing  the  judiciary,  to  say  the  least. 

3  Raising  funds  is  an  important  aspect  that  cannot  be  removedl 

4  When  a  judge  solicits  or  accepts  funds,  we  know  that  many 

5  times  the  large  contributors  are  not  contributors  or  donors 

6  they  are  investors,  and  they  are  investing  in  future  liti- 

7  gation,  and  litigation  which  is  yet  to  be  heard  by  the 

8  particular  judges  to  whom  they  allegedly  "contribute." 

9  In  Baltimore  City  there  is  one  particular  evil 

10  that  I  will  point  out  to  you,  and  that  is  that  you  can  buy 

11  nomination  in  the  Republican  primaries  any  day  of  the  week, 

12  and  that  is  exactly  what  happens  wherever  you  have  a  weak 

13  two  party  system.   It  is  very  easy  to  take  a  dollar  bill 

14  and  to  get  yourself  a  nitch  in  the  general  election  -- 
2^5  and  the  Baltimore  City  lawyers  who  are  here,  they  know 

this. 
-^fj  THE  CHAIRMAN:   For  what  purpose  does  Delegate 

^Q  Malkus  rise? 

-^g  DELEGATE  MALKUS:   Will  the  delegate  yield  for 

20  a  question? 
2j^  THE  CHAIRMAN:   Delegate  Gallagher,  will  you 
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1  yield? 

2  DELEGATE  GALLAGHER:   I  will  be  delighted  to 

3  yield  to  Delegate  Malkus  if  we  can  split  -  half  of  it  on 

4  my  time,  and  half  on  his. 

5  THE  CHAIRMAN:   You  have  only  five  seconds. 

6  DELEGATE  GALLAGHER:   The  question  is  on  ny 

7  time,  and  the  answer  on  his, 

8  THE  CHAIRMAN:   We  will  have  to  save  it. 

9  Delegate  Johnson. 

10  DELEGATE  JOHNSON:   I  would  like  to  reserve 

11  five  minutes  to  close  when  we  reach  the  final  nine  minutes. 

12  THE  CHAIRMAN:   Delegate  Mudd. 

13  DELEGATE  MUDD:   I  would  like  to  yield  two 

14  minutes  to  Delegate  Marion. 

15  DELEGATE  MARION:   Mr.  Chairman,  if  Delegate 

15  Blair  had  told  you  all  the  results  of  the  poll  in  Missouri 

17  of  which  he  spoke,  he  would  have  told  you  also  that  the 

19  great  majority  of  lawyers  in  the  State  of  Missouri  endorse 

19  the  plan  that  we  proposed  for  Maryland,  and  many  more  en 

20  dorse  it  now  than  endorsed  it  in  1940.   He  would  have  told 

21  I  you  that  the  percentage  of  lawyers  who  endorsed  it  in 
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1  The  City  of  St.  Louis  and  in  the  county  in  whicli  Kansas 

2  City  is  located  they  endorsed  it  overwhelmingly,  because 

3  those  are  tlie  areas  at  the  trial  court  level  where  the  plan 

4  has  been  in  operation  for  27  years  in  the  State  of  Missouri 
6  And  Delegate  Dorsey  was  correct  in  telling  you 

6  that  the  members  oftlie  General  Assembly  of  Maryland  failed 

7  to  enact  an  amendment  which  would  have  provided  judicial  re} 

8  form  for  the  State  of  Maryland,   Let  us  look  back  and  see 

9  what  happened  in  the  State  of  Missouri  some  27  years  ago. 

10  The  State  Bar  Association  there  in  1939  recommended  this  pl^n 

11  to  the  Missouri  legislature.   Not  a  single  opposing  witness 

12  showed  up  and  appeared  before  the  legislature,  but  the 

13  legislature  failed  to  enact  a  proposed  Constitutional  amend- 

14  ment.   The  citizens  of  Missouri  became  aroused  and  they 

15  I   provided  by  collection  far  more  than  the  necessary  signa- 
Ig  tires  required,  enough  signatures  to  put  on  referendum  by  th^ 
ly  process  of  Constitutional  initiative  the  plan  which  became 
13  known  as  the  Missouri  plan.   It  went  on  the  ballot  in  1940 
ig  and  was  approved  by  the  citizens  by  over  8,000  votes.  The 

20  legislature  was  furious.   They  adopted  a  Constitutional  amei|d' 

21  ment  which  went  on  the  ballot  two  years  later,  which  in  the 
past  would  have  had  the  effect  of  repealing  the  prior 
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Constitutional  amendment. 

Can  I  ask  for  another  minute,  Your  Honor? 

THE  CHAIRMAN:   Delegate  Mudd  will  have  to  grant 
it  to  you. 

Delegate  Mudd  grants  you  another  minute. 

DELEGATb  MARION:   So  by  act  of  the  legislature 
the  Missouri  Plan  went  before  the  voters  in  1942  and  in 
that  year  the  people  of  Missouri  doubled  the  margin  of 
victory  and  rejected  the  amendment  proposed  at  that  time 
which  would  have  repealed  tlie  amendment  that  they  had  en- 
acted  in  1940. 
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Then  three  years  after  that  the   State  of  Mis- 
souri adopted  a  new  Constitution,   At  that  time  they  wrote 
into  the  Constitution  the  Missouri  plan,  which  had  been  in 
effect  since  1940;  and  witnesses  before  our  committee  have 
told  us  that  that  judicial  reform  in  Missouri    j 
contained  in  their  new  Constitution  was  one  of  the  signifi- 
cant factors  in  leading  to  the  passage  of  that  new 
Constitution  in  Missouri  in  1945, 

That  is  the  record.   It  ought  to  be  persuasive 
to  Maryland  in  1967, 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   I  would  like  to  yield  two 
minutes  to  Delegate  Cicone, 

DELEGATE  CICONE:   Mr.  Chairman  and  ladies  and 
gentlemen: 

I  believe  the  minority  report  is  very  incon- 
sistent.  Why  would  they  approve  a  plan  that  would  be  fine 
for  the  lawyers  and  not  the  people  they  are  so  concerned 
about?   This  is  where  we  need  the  reform,  down  in  the  trial 


court  area. 


I  submit  to  you  that  they  do  this  because  they 
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1  want  to  keep  politics  in  the  judiciary. 

2  Now,  there  is  only  one  way  to  take  politics 

3  out  of  the  judiciary,  and  that  is  to  take  the  judiciary 
*  out  of  politics.   They  appoint  a  judge  and  then  throw  him 

5  into  the  political  arena.   How  can  a  judge  campaign  for 

6  office?  Anyone  who  campaigns  for  office  does  it  by  promis- 

7  ing  something,  and  I  think  --  Mr.  Gallagher  has  stated  it 

8  very  well:   You  do  not  make     contributions,  you  make 

9  an  investment,  and  when  you  make  an  investment,  you  want  a 

10  return  on  your  money.   You  want  to  be  paid  back. 

11  You  expect  interest,  and  it  will  come  back  to  you 

12  in  some  form  or  another.   We  are  down  here  to  represent  all 

13  of  the  people,  not  any  chosen  people,  and  our  judges  are 

14  concerned  with  all  of  the  people.   We  are  not  putting  frienc^s 

15  on  the  bench.   We  are  putting  a  judge  on  the  bench.   A 

16  judge  must  reach  his  decisions  according  to  law  for  all,  not 

17  for  a  chosen  few.   Remember,  if  someone  has  a  friend  in 
IS  court,  you  may  be  of  necessity  the  enemy  on  the  other  side, 

19  and  I  urge  you,  after  talking  with  many,  many  people,  we  ha\[e 

20  to  take  the  politics  out  of  the  judiciary  by  taking  the 

21  judiciary  out  of  politics.   Thank  you, 

THE  CHAIRMAN;   Delegate  Mudd. 
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DKLEGATL   MUDU:      How  much    time    do    I    liave    left? 

THE  CHAIRMAN:   Seven  minutes. 

DELEGATE  MUDD:   Might  I  yield  two  minutes 
to  Delegate  Macdonald? 

THE  CHAIRMAN:   Delegate  Macdonald. 

DELEGATE  MACDONALD:   There  are  two  featuresto 
our  system  of  selecting  judges.   One  is  appointment  by  the 
governor  and  then  running  for  election.   There  are  no 
rules  or  restrictions  on  this  power  of  appointment.   The 
t  endency  is  to  favor  those  who  are  politically  deserving. 
Herein  lies  an  inherent  weakness.   Those  who  are 
politically  deserving  are  not  necessarily  those  who  are 
most  qualified. 

The  second  feature  of  the  present  system  is  a 
contested  election,   I  can  state  from  personal  experience 
that  many  qualified  lawyers  refuse  to  offer  themselves  as 
candidates  for  office  of  judge,  because  they  do  not  want 
to  undergo  the  time  and  expense  of  a  contested  election. 

THE  CHAIRMAN:   You  have  one-half  minute,  Dele- 
gate Macdonald. 

DELEGATE  MACDONALD:   Ladies  and  gentlemen, 
this  is  a  true  reform.   I  urge  you  to  vote  for  it. 
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The  Governor  of  Missouri,  who  was  quoted  by 
the  Delegate  from  Baltimore  City  has  said:   "Thus  far 
the  present  plan  of  Missouri,  known  throughout  the 
United  States  as  the  'Missouri  Plan*,  is  not  a  perfect 
solution." 

I  believe  it  is  a  step  in  the  right  direction, 

THE  CHAIRMAN:   Your  time  is  up. 

DELEGATE  MACDONALD:   It  is  improvement,  ladies 
and  gentlemen. 

THE  CHAIRMAN:   Delegate  Johnson,  Delegate  Mudd 
has  five  minutes  left.   Do  you  wish  to  close  now? 

DELEGATE  JOHNSON:   Thank  you,  Mr.  Chairman. 

At  the  outset  I  want  to  say  that  I  am  very  grat^ 
ful  to  you  for  appointing  such  an  outstanding  and  fair  man 
as  Chairman  Mudd  as  the  Chairman  of  the  Judicial  Branch 
Committee,  and  although  we  differed  on  some  areas,  I  found 
him  to  be  exceedingly  generous  in.     time  and  patience 
with  respect  to  the  questions  and  debates  before  our  Com- 
mittee, and  I  want  to  publicly  thank  him  for  the  outstanding 
job  he  has  performed. 

The  reason  I  say  that  is  because  for  the  first 
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time  during  our  debate  en  this  judicial  branch  I  have 
to  take  issue  with  a  remark  he  made  on  Friday  which  I  was 
willing  to  overlook;  but  he  repeated  it  today,  and  that 
is  with  respect  to  the  debate  on  the  Missouri  Plan, 

My  fellow  delegates,  there  wasn't  any  debate 
in  the  Judicial  Branch  Committee  concerning  the  Missouri 
Plan,  although  we  have  heard  a  lot  of  testimony,  pro  and 
con,  on  the  Missouri  Plan.   The  debate,  however,  was 
limited,  as  the  Chairman  indicated,  to  how  the  majority 
adopted  it. 

When  we  reached  that  section  of  our  committee 
report  dealing  with  the  Missouri  Plan,  someone  made  a 
motion  whether  or  not  we  should  change  the  process,  and  it 
was  carried  by  a  majority.   A  subsequent  motion  was 
made  on  whether  or  not  we  should  adopt  the  Missouri  Plan, 
and  that  was  carried  by  the  majority;  and  that  is  where 
we  stood.   That  was  the  end  of  the  debate  on  any  and  all 
alternative  procedures. 

Mr.  Chairman  and  ladies  and  gentlemen:   To 
my  knowledge  not  one  witness  outside  of  the  judiciary  has 
come  before  our  committee  and  urged  the  adoption  of  this 
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selection  process. 

Now,  please  bear  in  mind,  in  spite  of  the  argu- 
ments you  have  heard,  we  are  dealing  under  section  5.14 
with  the  selection  process.   It  has  absolutely  nothing 
to  do  with  the  election  process,  and  we  will  deal  with 
that  later  on. 

May  I  point  out  to  you  that  in  our  telephone 
interview  with  Judge  Holt  he  was  asked:   "Judge,  did 
fraud  and  corruption  precede  tlie  adoption  of  the  Missouri 
Plan  in  Missouri  25  years  ago?" 

Judge  Holt  responded,  "Yes,  it  did." 

Fellow  delegates,  is  there  any  evidence  what- 
soever of  fraud  or  corruption  in  the  judiciary  of  Maryland? 
I  submit  to  you  that  of  course  there  is  not.   If  there 
is  a  Bar  Association  in  any  county  of  this  State  that 
has  recommended  this  procedure,  it  is  yet  to  transmit 
its  request  and  its  efforts  and  its  advice  to  us  with  re- 
spect to  this;  but,  on  the  contrary,  we  know  that  the 
Baltimore  County  Bar  overwhelmingly  opposed;  we  know  that 
the  Culver  County  Bar  overwhelmingly  opposed;  and  we  know 
in  Baltimore  City  when  this  plan  was  originally  introduced 
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in  its  original  form  by  Judge  Niles  that  one-third 
voted  for  it,  one-third  voted  against  it,  and  one-third 
said  it  had  some  merits,  but  there  was  some  reservations. 

The  question  was  this:   Do  you  want  the  highest 
elected  officer  of  your  State,  the  Governor,  to  be  solely 
responsible  for  the  appointment  of  your  judges?   Do  you 
want  someone  you  can  go  to  and  say,  Mr.  Governor,  we  dis- 
agree with  it,  it  was  a  bad  appointment. 

Or  do  you  want  to  open  the  door  to  have  24  nomi- 
nating commissions  to  prevent  the  insidious  type  of  politic- 
ing  that  goes  on  behind  closed  doors?   The  nominating 
.commission  answeis  to  no  one.   The  governor  may  just  shrug 
his  shoulders  and  say,  "I  am  compelled  by  the  Constitution 
to  select  one  of  two  persons  from  this  nominating  commission 
I  am  not  going  to  vote  for  a  plan  like  that.   I  urge  you 
not  to  vote  for  a  plan  like  that. 

I  urge  you  to  adopt  the   minority   committee 
amendment,  which  is  a  very  fair  compromise  on  this  plan. 
There  is  not  one  State  in  the  entire  country  that  has 
adopted  this  plan  in  the  entire  Slate  on  all  the  levels 
of  its  courts  --  that  is,  the  Missouri  Plan. 
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I  submit  to  you  that  Missouri,  not  Maryland,  is  the  "Show 
Me"  State.  Maryland  happens  to  be  the  Free  State.  Let's 
keep  it  that  way. 

THE  CHAIRMAN:  The  Chair  recognizes  Delegate 
Mudd. 


You  have  five  minutesto  close  this  portion  of 


the  debate. 


DELEGATE  MUDD:   I  would  like  to  yield  the 
remaining  time  of  controlled  debate  to  Delegate  Sherbow 
to  speak  in  opposition  to  the  amendment. 

THE  CHAIRMAN:   Delegate  Sherbow. 

DELEGATE  SHERBOW:   I  would  like  especially 
to  ask  the  non-members  of  the  bar  to  listen  very  carefully 
to  what  I  have  to  say.   Tlie  lawyers  have  been  debating 
this  for  a  long,  long  time.   They  are  aware  of  the  terms. 
They  are  aware  of  the  words  that  liave  been  used.   I  would 
like  to  talk  to  you,  as  well  as  the  members  of  the  bar 
who  are  here  assembled,  and  talk  to  you  about  the  history 
of  Maryland, 

First,  let  me  say  that  I  am  not  at  all  surprised 
that  the  minority  have  said  we  would  adopt  this  plan  for 
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the  higliest  court  and  the  next  highest  court.   This  has 
been  the  way  in  ihich  all  judicial  reform  has  taken  place 
in  Maryland,  where  the  lawyers  are  concerned.   We  are  a 
very  timid  lot  when  it  comes  to  moving  forward,  but 
the  people  are  not  timid,  and  the  people  all  too  frequently 
are  way  ahead  of  the  bar. 

Now,  we  did  have  the  most  disgraceful  kind  of 
corruption  in  the  Bar  of  Maryland  back  in  the  Civil  War 
days,  and  it  continued  until  the  people  would  not  stand 
for  it  any  longer;  but  it  was  the  people  of  this  State  who 
rose  up  in  1882  and  in  one  of  the  most  glorious  victories 
for  reform  ever  in  this  State,  the  New  Jersey 
fight  of  1882,  resulted  in  the  end  of  that  kind  of  politica;. 
chicanery  in  our  courts. 

We  had  leaders  of  political  parties  who  controlled 
our  courts,  and  one  of  the  five  judges  who  fought  with  this 
reform  movement  was  the  same  man  who  marched  at  the 
head  of  the  bth  Maryland  Regiment  down  Pratt  Street  in 
Baltimore  with  only  a  cane  as  his  protection  against  the 
mob  that  assaulted  them,  and  later  he  became  the  great 
Judge  Brown  in  Baltimore.   That  was  a  victory. 
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If  you  will  read  the  history  of  Maryland  you 
will  find  that  it  was  a  victory  that  was  won,  and  it 
stayed  won. 

Then  as  time  went  on,  and  this  becomes  importanjt, 
because  the  minority  tells  you  this  is  a  matter  of  election 
and  not  selection  --  oh,  no.   This  is  a  matter  of  selection,, 
Judges  are  selected  first,  and  then  they  run.   It  is  rare 
indeed  that  a  judge  runs  for  office  without  being  first 
selected  by  the  governor.   We  learn  that  the  political 
leaders  --  and  this  was  statewide;  this  was  not 
Baltimore  City  or  any  counties  --  kept  their  hands  off  the 
judiciary. 

Then  we  learned  that  our  Governors  had  the  cour- 
age to  appoint  a  Republican  judge  whose  term  had  expired 
in  a  Democratic  place  where  he  had  been  elected. 

This  took  courage.  The  people  wanted  it.   But 
it  still  wasn't  enough,  until  we  came  to  1934.   We  had  the 
situation  in  Baltimore  City  where  two  judges  were  coming 
up  for  election,  one  a  Republican,  Judge  Stanton,  another 
a  Democrat,  Judge  Roland  Adams ;  and  there  wasn't  a  chance 
in  the  world  that  Judge  Stanton  could  be  elected,  because 
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1  two  years  before  Franklin  Roosevelt  had  swept  Baltimore  City 

2  and  the  rest  of  the  State  of  Maryland  by  an  unprecedented 

3  majority. 

4  Then  there  was  another  vacancy,  and  a  Republicaili 

5  was  a  commissioner  who  had  served  during  the  prohibition  era, 
5  and  the  people  of  Baltimore  had  the  greatest  respect  for  hin, 
7  even  though  they  disagreed  with  the  law  he  was  enforcing  - 
9  Frank  Sublee. 
9  THE  CHAIRMAN:   You  have  one  minute. 

10  DELEGATE  SHERBOW:   What  they  did,  they  rose  up 

« 

11  with  the  power  of  the  press,  with  the  bar  association  join 

12  ing  them,  but  not  leading,  and  elected  two  Republicans  and 
one  Democrat. 

Then  a  lot  of  us  young  fellows,  in  those  days 
--  and  it  was  the  proudest  achievement  in  our  lives  --  said, 
run  on  botli  tickets.   You  can  run  as  a  Democrat  and  a  Repub- 


,„    lican.   That  is  why  you  liave  in  your  counties  judges  who 


have  served  for  you  who  have  filed  as  a  Democrat  and  a  Re 


,Q    publican,  and  nobody  has  run  against  them;  but  we  still  need 


to  move  one  step  forward. 

We  are  willing  to  take  that  step  forward  with 
both  feet,  but  the  minority  says  to  only  take  it  forward  witjh 
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1  one  foot, 

2  I  urge  you  to  reject  this  amendment  and  vote 

3  for  the  full  plan.   It  is  a  glorious  step  forward. 

4  THE  CHAIRMAN:   Does  any  other  delegate  de- 

5  I  sire  to  speak  in  favor  of  the  amendment? 
8  Delegate  Hickman, 

7  DELEGATE  HICKMAN:   Mr.  Chairman   and  ladies 

1 
[ 

8  and  gentlemen  of  the  Committee: 

9  I  think  the  issue  here  is  getting  the  best  judge 

10  for  the  people.   The  majority  state  that  wewill  get  the 

i 

IX  I  best  of  the  best  with  the  Niles  plan,   I  submit  that  a 

12  I  nominating  commission  will  get  you  the  most  intelligent 

13  judges  who  are  available,  and  I  submit  that  is  why  we  kept 
X4  the  Niles  plan  on  the  appellate  court  level,   I  think 

j^5  we  need  the  most  intelligent  judges  we  can  get  there,   I 

2^5  submit  to  you  that  the  most  intelligent  judge  is  not  neces- 

2^7  sarily  the  best  judge  on  the  superior  court  level  or  on  the 

2^Q   I  district  court  level.   I  submit  to  you  that  you  need  a 

19  '  j^dgs  who  has  judicial  temperment.   He  is  one  of  the  people. 

I 

2Q  I  He  is  fair.   He  is  just, 

|l 
21   ll  The  Niles  Plan  has  been  before  the  General 
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Assembly  on  two  or  three  occasions,  and  you  have  been  told 
that  it  passed  the  General  Assembly,  theHouse  of 
Delegates  this  past  year,  but  I  submit  to  you  that  it 
passed  as  the  minority  report  is  given  to  you  today,  it 
was  merely  on  the  appellate  level,  on  the  superior   or 
on  the  circuit  court  level.  The  person  still  had  to  run 
against  live  opposition. 

We  did  state  that  he  could  have  "incumbent" 
after  his  name,  which  is  only  fair. 

I  submit  you  want  a  judge  determining  your 
innocence  or  guilt  who  has  the  type  of  judicial  temperment 
that  we  need.   I  don't  think  it  is  necessarily  so  that  we 
have  the  highly  intelligent,  may-be  introvert  working  on 
these  levels,  because  at  the  present  time  in  the  State  of 
Maryland,  we  say  that  the  jury  is  judge  of  the  law  as  well 
as  the  fact.   Now,  if  you  can  take  12  men  and  women  off 
the  street  to  judge  the  law,  then  it  doesn't  take  a 
person  who  is  the  most  highly  intelligent  to  judge  that. 

THE  CHAIRMAN:   You  have  a  little  less  than  half  i 


a  minute. 


DELEGATE  HICKMAN:   I  suggest  we  are  going  to 
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get  the  best  of  the  best,  that  it  is  a  person  who  is  willing 
to  run  against  live  opposition,  and  it  is  one  of  the  people! 

THE  CHAIRMAN:   Delegate  Koger,  do  you  desire  toj 
speak? 

DELEGATE  KOGER:   No. 

THE  CHAIRMAN:   Delegate  Ulrich. 

DELEGATE  ULRICH:   Mr.  Chairman,  I  rise  to  speak 
against  this  motion.   I  am  not  a  lawyer,  I  am  not  a  politicejl 
scientist,   I  am  the  housewife  that  you  said  on  television 
one  night  was  needed  in  this  Convention;  so  I  rise  in  opposi 
t  ion. 


The  minority  says  that  we  should  have  the  nomina 
ing  commission  for  the  higher  courts,  but  not  the  lower  cour 
The  lower  courts  are  the  people  in  every-day  walks  of  life. 
It  would  seem  to  me  just  as  important,  more  so,  for  the  citi 
zenry  to  have  a  judge  with  whom  they  must  deal  personally 
to  be  selected  by  a  method  which  utilizes  the  most  expert 
minds  and  opinions  in  the  legal  field,  rather  than  having  to 
rely  on  the  limited  knowledge  of  the  same.  I  feel  therefore 
that  the  majority  does  not  take  something  from  the  people, 
but  that  it  will  give  them  something  they  never  had. 
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1  Tlin   CHAIRMAN:      Does    anyone  want    to  ^eak   in 

2  favor   of  the  amendment? 

3  Del^gat^   Grurobach^r. 

4  DELEGATE   GRUMBAOIEB:  There   were    several    surveys 

5  j  made    in   Missouri.        One  has    just   been   completed.      The 

I 

I. 

5  I  entire  results  have  not  been  published.   One  excerpt  says 
i 

7  i  personal  interviews  with  various  parts  of  Missouri  saw 

8  quite  different  effects.   Supporters  think  it  recruits 

9  better  judges,  men  not  badgered  by  the  hazards  of  the 

10  election  process.   Opponents  agree  they  are  different  from 

11  [i  elected  juges,  but  only  that  they  are  more  likely  to 

12  favor  corporate  lawyers. 

}Z  I  like  corporation^  lawyers,  but  I  would  prefer 

i4  to  be  judged  by  politicians.   I  tliink  that  the  politicians 

j^g  and  corporation  lawyers  are  equally  honest,  but  the 

■^Q    I  politicians  have  a  little  more  blood  in  them, 

j 
j^i?  j  I  think  also,  I  firmly  believe  that  most  of  the 

T^g  '  difficulties  with  our  present  system  can  be  relieved 

■^g  by  the   creation  of  the  Commission  on  Judicial  Disabilities 

2Q  '  as  is  proposed  in  sections  5.25  to  5.28. 

2i  ;|  THE  CHAIRMAN:   Does  any  other  delegate  desire 
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1  to  speak  in  opposition? 

2  Delegate  Bothe. 

3  I  DELEGATE  BOTHE:   I  would  like  to  speak  also 

4  1  on  a  point  of  personal  privilege. 

i 

5  I  would  like  to  call  your  attention  to  Judge 

6  Robert  B.  Watts,  Associate  Judge  of  the  Municipal  Court 

7  I  of  Baltimore  City.   He  is  undoubtedly  the  best  and  perhaps 

8  the  only  living  example  of  the  working  of  the  present 

9  judicial  system  in  many  of  its  manifestations. 

10  I  ,  THE  CHAIRMAN:   We  are  delighted  to  have  him 

11  here.  (Applause.) 

12  You  may  now  speak  in  opposition  to  the  amend- 

13  ment, 

14  DELEGATE  BOTHE:   I  would  like  to  depart  from 

i 

15  I  my  introduction  and  say  that  Judge  Watts,  who  is  a  greatly 

j  municipal 

ig  I  respected  lawyer,  was  appointed  to  the  original/court  in 

•».7  I  Baltimore  City. 

j! 

IQ  I  After  his  probationary  term  which  he  served 

19  I  with  great  distinction,  he  had  to  run  under  our  system  cit^ 

20  wide  for  a  ten-year  term. 

21  !|  Judge  Watts  is  a  member  of  a  minority  group 
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and  was  the  first  of  his  race  to  run  citywide.   There  was 
a  great  deal  of  apprehension  as  to  whether  this  factor 
would  cause  difficulties  in  his  election.   It  did  not  in 
a  primary  race,  which,  if  I  correctly  recall,  had  five 
incumbents  and  one  competitor.   Judge  IVatts  led  the  ticket 
by  a  considerable  vote. 

However,  in  the  general  election  he  was  de- 
feated because  the  competitor  had  won  the  Republican  nomi- 
nation. 

Most  people  were  of  the  view  that  the  defeat 
was  caused  by  the  fact  that  his  last  name  begins  with  a 
"W",   The  Governor  shared  that  feeling.   When  the 
first  vacancy  arose,  the   Governor  appointed  him  as  the 
first  Negro  judge  in  Baltimore  City. 

He  was  not  appointed  to  a  higlier  court,  for 
reasons  which  the  Governor  attributed  to  an  incident  many 
years  before  in  his  personal  life,  which  I  happen  to  deem 
irrelevant  to  his  qualifications  to  serve. 

In  1966  he  was  elected  to  a  ten-year  term  on  the 
Municipal  Court  after  an  arduous  and  expensive  political 
campaign. 
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1  I  ask  you  to  consider  on  the  assumption  that 

2  we  want  judges  of  this  caliber,  the  caliber  of  Bob 

3  Watts  at  our  bench  at  every  level,  whether  the  competitive 

^  II 

4  ]|      election    is    the   best   way    to   get   and  keep    the   best   men   on 

5  I'       the   bench;    and    (2)    whetlier   screening   by  a   nominating   com- 
il 

ii 

6  ii   mittee  would  not  better  assure  that  the  best  lawyers  would 

7  11   be  selected  on  the  basis  of  their  qualifications  to  serve. 

I 

8  I|  THE   CHAIRMAN:      Delegate   Malkus. 

9  ij  DELEGATE   MALKUS:      Mr.    Chairman,    we  have 

11 

10  j   talked  about  everything  except  the  amendment.   All  the 

11  I   amendment  does  is  that  it  makes  the  Niles  plan,  whether 

12  i|   that  is  good  or  bad,  apply  to  the  appellate  court,   I  rose 

I 

13  particularly  to  ask  several  questions,  and  was  denied  that 

14  privilege. 

I 

15  THE  CHAIRMAN:   Delegate  Gallagher,  for  what 

15  j   purpose  do  you  rise? 

17  DELEGATE  GALLAGHER:   Will  the  gentleman  yield 

I 

18  1   for  a  question? 

i 

19  !  THE  CHAIRMAN:  Will  you  yield? 

I 

20  1  DELEGATE  MALKUS:  Under  the  same  terms  which  you 

21  !  offered  to  yield  -  one-half  your  time,  and  one-half  my  time. 
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1  THE  CHAIRMAN:   You  may  proceed. 

2  DELEGATE  GALLAGHER:   What  was  the  question  you 

3  were  going  to  ask  me?   (Laughter.) 

4  THE  CHAIRMAN:   Delegate  Malkus. 
I 

5  DELEGATE  MALKUS:   He  was  speaking  about  cor- 

6  ruption  in  the  elections,  and  as  I  read  the  amendment,  it 

7  relates  only  to  the  nomination  and  appointive  authority, 

I 

8  and  nothing  else, 

9  My  question  was,  had  he  read  the  section  and 

|i 

10  i  the  amendment? 

11  THE  CHAIRMAN:   Delegate   Gallagher. 

12  DELEGATE  GALLAGHER:   Yes. 

13  ||  THE  CHAIRMAN:   Delegate  Malkus. 

ji 

14  ji  DELEGATE  MALKUS:   Mr.  President,  so  many  have 

I 

15  I  talked  about  the  evils,  and,  as  Judge  Henderson  said, 

15  I  this  mess,  and  yet  he  is  willing  to  serve  in  this  mess  for 

17  more  than  20  years.   It  is  difficult  for  me  to  understand 

10  how  that  could  happen. 
i 

19  j  Mr.  Hanson  rips  our  judicial  system  apart,  but 

]i 

20  i^e  does  not  mention  any  judge's  name.   Which  judge  is  bad? 

',1 

21  ji  He   is  a  college  professor.   He  doesn't  have  to 
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go  before  judges.   If  they  are  bad,  he  can  stand  upon  this 
floor  and  say  they  are  bad  and  why. 

We  want  to  stand  up  on  the  firing  line  and  fire 
at  the  opponent,  and  not  do  a  lot  of  bushwhacking* 

I  went  to  college  with  Mr.  Hodge  Smith.   He 
looks  older  than  I  do.   He  refers  to  the  people  not  having 
the  qualifications  to  select  a  judge.   Yet  if  they 
had  the  qualifications  to  select  the  governor,  heaven 
only  knows  they  have  got  enough  qualifications  to  select 
a  judge. 

THE  CHAIRMAN:   You  have  one-half  minute. 

DELEGATE  MALKUS:   How  much? 

THE  CHAIRMAN:   One -half  minute. 

DELEGATE  MALKUS:   I  want  to  make  a  few  remarks 
relating  to  my  good  friend.  Judge  Sherbow.   He  found 
his  law  practice  much  more  lucrative,  and  I  am  glad  for 
him.   He  made  a  very  emotional  speech,  and  I  was  accused 
of  that.   He  said  the  people  rose  up  -- 

THE  CHAIRMAN:   Your  time  has  expired.  Delegate 
Malkus. 

DELEGATE  MALKUS:   You  will  let  me  finish  my 


Cowl  Heporlrrs 


THE  JACK   SALOMON   REPORTING   SERVICE 

100  Kquitahle  DuildiiiK 

Biiltiinore,  MarylnnH  21202 


539-6760 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


4170 


sentence,  will  you  not? 

THE  CHAIRMAM:   Yes,  indeed. 

DELEGATE  MALKUS :   My  remarks  to  Judge  Sherbow 
are  this:   How  in  heaven's  name  can  the  people  ever  rise 
up  under  the  Niles  plan? 

THE  CHAIRMAN;   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   I  rise  to  speak  in  oppo- 
sition to  the  amendment.   The  question  is  not  whether  there 
shall  not  be  a  nominating  commission  or  whether  there 
shall  be.   The  question  is  whether  we  want  to  continue 
the  present  nominating  commission,  and  the  answer 
to  that  may  explain  why,  if  it  is  so,  that  no  local  bar 
association  has  endorsed  this  proposal. 

The  fact  of  the  matter  is  now  that  lawyers  who 
wish  to  be  judges  are  nominated  by  bar  associations.   The 
fact  of  the  matter  is  that  what  this  committee  proposes  is 
that  that  process  shall  now  be  in  the  hands  of  the  people. 

THE  CHAIRMAN:  Just  one  moment,  please.   The  tap^ 
has  run  out. 

Continue,  Delegate  Bamberger. 

DELEGATE  BAMBERGER:   It  has  been  proposed  by 
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some  wit  in  this  corner  of  the  room,  who  has  more  wit  than 
I,  that  the  officers  of  the  Convention  insert  commercials 
at  critical  points. 

It  was  next  suggested  that  this  was  a  commer- 
cial by,  paren.  Christian  Brothers  Wine,  close  paren. 

The  point  I  was  trying  to  make,  we  are  talking 
about  an  amendment  which  would  destroy  the  application  of 
nominating  commissions  in  which  the  citizenry  share  a 
part  for  the  initial  selection  of  judges,  and  it  may  be 
suggested  that  the  altenrative  for  that  is  that  there  is  no 
nominating  commission,  that  a  governor  operates  in  perfect 
freedom  to  select  tlie  people  who  are  the  best  people  to 
serve  on  the  bench.   That  just  is  not  so.   There  are  nomi- 
nating commissions,  there  are  bar  associations.   They  some- 
times do  a  very  respectable  job,  and  they  very  often  do  a 
poor  job.   I  speak  with  knowledge,  because  I  have  been  on 
a  bar  association  commission. 

There  is  politics  involved  in  the  selection  of 
judges.   It  is  not  politics  in  the  sense  of  all  the  people 
in  the  community.   It  is  politics  within  the  bar  association 
and  a  bar  association  whicli  does  not  represent  or  include 
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1  among  its  membership  all  of  the  lawyers  in  any  community. 

2  What  the  committee  proposes  to  do  here  is  to  spread  among 
-  the  people  this  initial  process  of  selecting  not  just 

4  people  who  are  qualified  to  serve  on  the  bench,  but  selec- 

g  ting  the  best  qualified  people. 

g  I  do  not  think  that  we  have  to  make  an  argument 

n  that  there  is  corruption  or  incompetence  on  the  bench  to 

Q  convince  you  that  we  ought  to  do  something  about  the  judi- 

Q  ciary.   I  don't  think  anyone  in  this  room  would  disagree 

with  the  proposition  that  we  do  not  get  the  best  people  to 
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■t-y  be  judges,  and  we  do  not  get  the  best  people  because  they 


are  not  --  because  they  are  a  fiction  of  a  process  which 

._     involves  at  one  level  politics  of  the  bar  association 

,  .  I   and  on  another  level  unrestricted  politics. 
14  1  ^ 

I  am  ashamed  of  a  profession  which  is  not 
appalled  by  the  very  idea  that  not  the  very  best,  but 
just  the  merely  qualified  people  serve  in  its  highest 
position,   I  urge  you  to  vote  against  the  amendment. 

THE  CHAIRMAN:   Does  any  other  delegate  de- 
sire to  speak  in  favor  of  the  amendment? 

Delegate  Weidemeyer. 
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DELEGATE  WHIUEMEYER:   Mr.  President  and  Dele- 
gates of  the  Convention: 

I  rise  to  speak  in  favor  of  the  amendment, 
although  I  am  generally  opposed  to  the  so-called  Niles  plan 
for  selection.   I  do  it  in  deference  to  the  minority  who 
have  offered  it  as  a  compromise  only  affecting  the  Court 
of  Appeals  and  Court  of  Intermediate  Appeal.   I  say  that 
our  good  friend  hit  the  nail  on  the  head  when  he  said 
if  you  are  for  this  type  of  appointment  and  selection,  you 
are  just  transferring  politics  from  one  area  to  another. 
This  built-in  nominating  committee  would,  in  my  opinion, 
give  rise  to  the  most  insidious  politics  in  judicial 
selection  that  this   State  has  ever  seen. 

If  we  read  tliese  provisions  providing  that  lay 
members  and  non-judicial  members  cannot  accept  offices  of 
profit  and  trust  within  two  >«ars  --  they  cannot  accept  judi- 
cial appointments  --  I  say  in  our  bar  association 
and  in  our  public  for  lay  members  we  would  have  politicians 
of  the  most  insidious  type  who  could  not  even  be  elected 
dogcatchers,  yea,  they  could  not  be  elected  to  catch  a 
flithy  cat.   Yet  they  would  be  eligible.   Why?   They 
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1  do  not  submit  themselves  to  the  public.   Yet  they  would 

2  be  perfectly  qualified  for  these  commissions  while  the 
5  other  members  of  the   Bar  Associationand  the  public  would  not 

4  because  they  would  not  remove  themselves  from  judicial 

5  appointment  for  two  years. 

5  They  would  not  say  that  they  would  not  run  for 

is  a 
7     public  office.   So  this/built-in  thing  for  these  fellows 

everything 
9     who  plan/over  behind  the  scenes  and  never  submit  themselves 

9  to  the  general  public. 

20  .  Iv'e  ought  to  let  the  Bar  Association  make  the 

11  selection,  and  if  the  Bar  Association  is  wrong  --  I  know 

12  many  times  when  the  Governor  did  not  take  a  list  that  the 
ng  Bar  Association  gives.  ^ 

Our  present  system  is  fine.   I  will  go  along 

with  this  amendment  as  to  Court  of  Appeals  because  the   Cou^t 

,^     of  Appeal's  opinions  cannot  be  analyzed  by  the  public, 

-„    The  trial  judge  can  be  analyzed  by  the  public,  and  the 

-Q    members  of  the  Bar.   I  propose  to  come  in  with  a  proposal 

ii 
^Q    where  a  judge  who  is  not  opposed  must  run  on  the  record, 


and  if  he  has  opponents,  then  the  opponents  can  run  on 
their  record,  too,  and  the  people  can  vote  on  their  records 
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or  oppose  them  all, 

THE  CHAIRMAN:   Delegate  Dukes. 

DELEGATE  DUKES:   Those  who  say  most  say  least. 

I  began  my  professional  career  at   age  13  in  a 
cotton  mill  in  Nortli   Carolina.  I  know  something  about 
people.   I  don't  think  we  would  be  perfect,  but  I  think 
we  should  do  the  best  we  can.   We  will  do  our  best  if  we 
put  in  our  plan. 

THE  CHAIRMAN:   You  have  one -half  minute. 

DELEGATE  DUKES:   I  agree  to  some  degree  you 
must  take  what  lawyers  tell  you  with  a  grain  of  salt, 
but  hospitals  are  still  run  by  doctors  and  churches  by 
priests  and  schools  by  educators,  and  I  tliink  you  should 
pay  some  attention  to  what  the  authorities  in  judicial 
administration  have  been  telling  the  people  for  years,  and 
that  is  that  this  program  is  the  best  that  has  been  designee^, 

THE  CiiAIRMAN:   Delegate  Bennett. 

DELEGATE  BENNETT:   I  rise  in  support  of  the 
committee's  plan. 

THE  CHAIRMAN:   Delegate  Penniman. 

DELEGATE  PENNIMAN:   Mr.  President,  I  was  in  the 
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Senate  of  Maryland  when  we  passed  what  we  called  the 
sitting  judges  bill,  when  a  sitting  judge  could  run  on 
either  ticket.   From  my  observation  I  think  it  is  the 
last  thing  that  the  Maryland  Senator  or  legislature  has 
ever  done  that  is  of  the  forward  nature  in  regard  to  -- 

THE  CHAIRMAN:   Excuse  the  interruption. 

You  may  proceed. 

DELEGATE  PENNIMAN:   In  the  closing  hours  of  the 
last  night  we  passed  a  bill  that  the  sitting  judges  should 
rpn  on  both  tickets.   It  was  a  step  in  the  right  direction, 
and  it  has  worked  fairly  well;  but  I  recently  had  a  con- 
versation with  a  fellow  lawyer  who  was  a  close  friend  of 
a  new  appointee  as  a  judge,  and  he  said  that  we  can't  tell 
anything  about  you  after  two  years,  you  are  still  on  your 
good  behavior.   But  he  said  he  would  like  to  know  what 
you  will  do  six  years  after  you  have  been  sitting  on  the 
bench.   He  said  that  then  we  can  evaluate  you,  and  sometimes 
that  evaluation  is  good  and  sometimes  it  is  bad. 

I  am  against  this  amendment  because  I  believe 
that  anything  we  do  will  be  a  step  forward  in  the  right 
direction  in  the  selection  of  proper  judges. 
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THI3  CHAIRMAN:   Does  any  person  desire  to 
speak  in  favor  of  the  amendinent? 

If  not,  the  Chair  recognizes  Delegate  Bennett. 

DELEGATE  BENNETT:   Mr.  Chairman  and  ladies  and 
gentlemen  of  the  Convention:   What  ue   are  considering  is 
a  subject  of  overriding  importance  as  to  the  success  of 
the   Convention,    What  we  are  trying  to  do  is  to  get  us  a 
plan  that  will  get  us  the  best  judge. 

What  makes  a  good  judge?   Of  course,  a  good 
judge  must  be  honest.   He  must  be  of  unquestioned  integrity 
He  must  have  learning.   He  nust  have  scholarship,  and  he 
must  have  sobriety.   These  I  say  go  without  saying, 
and  there  are  ways  in  which  the  voters  can  pass  upon  these 
qualifications. 

But  there  are  other  and  rarer  qualifications 
that  distinguish  the  mediocraties  from  the  others.   Those 
are  difficult.   You  must  be  patient.   You  must  have  an 
unruffled  temperament.   You  must  have  a  personality  also 
that  assures  and  creates  confidence  in  the  judiciary. 

If  the  common  people  don't  have  confidence  in 
our  judiciary,  our  whole  democratic  system  fails. 
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1  Above  that,  you  must  have  a  wide  knowledge  of 

2  the  social  and  economic  conditions  of  the  area  he  is  to  serj/e, 

3  That  is  important  because  98  percent  of  the  people  that 

4  come  before  the  courts  are  there  on  pleas  of  guilty. 

5  Questions  of  learning  and  scholarship  and  legal  technicali- 

6  tiesare  of  secondary  importance. 

7  He  must  know  the  frailties  of  human  nature,  wha 

8  motivates  them.   He  must  be  compassionate  and  administer 

9  even-handed  justice,  and  make  a  reality  of  what  is  blazing 

10  above  the  Supreme  Court  Building:   "Equal  Justice  Under  Law, 

11  THE  CHAIRMAN:   You  have  one-half  minute. 

12  DELEGATE  BENNETT:   Oh. 

13  THE  CHAIRMAN:   Does  anyone  want  to  speak  in 

14  j   favor  of  the  amendment? 

15  Delegate  Kahl? 

2g  DELEGATE  KAHL:   I  think  you  will  have  more 

■^rj  \        politics.   I  resent  a  nominating  commission  to  say  who  my 

18  '   judges  aregoing  to  be.   I  am  not  a.  lawyer.   I  am  not 

ig  even  a  housewife,  yet;  but  I  am  a  citizen  of  Maryland. 

20  I  want  to  take  part  in  what  happens  in  Maryland.   Someone 

21  said  the  citizenry  has  a  part.   I  don't  see  where  they  have 
any  part  in  the  selection  process.   I  urge  you  to  vote  for 
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our  amendment, 

nil-:  CHAIRMAN:   Delegate  Hargrove. 

UHLliGATH  llARCROVI::   As  a  practicing  attorney, 
very  often  we  are  called  upon  by  the  courts  to 
prepare  memorandums  and  information  for  the  benefit  of 
the  court  in  deciding  a  case, 

I  think  I  have  such  information  here  for  the 


de legates , 


As  for  the  recent  trends  so  far  as  the  merit 


plan  is  concerned  throughout  the  United  States,  we 
heard  a  lot  of  talk  about:  this  system  is  not  workable 
and  was  rejected  by  many  other  states  in  toto.   That  is 
not  true.   I  want  to  tell  you  about  the  recent  use  of  the 
iMiles  Plan  or  Missouri  Plan  or  the  merit  plan. 

In  Missouri  the  plan  itself  is  being  expanded 
to  cover  a  wider  area  of  that  state.   In  1960,  it  was 
extended  to  cover  the  lowest  court  of  Kansas  City, 
Missouri.   It  is  to  be  voted  on  in  April  to  cover  the 
whole  county  of  St.  Louis.   In  1900,  Alaska  extended  the 
plan  to  tlie  district  court.   It  was  formerly  only  applied 
to  the  public  courts  and  the  superior  courts  of  that 
state . 
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In  1966  Colorado  extended  the  plan  to  all 
courts  of  record  in  the  state  of  Colorado.   In  1966 
Vermont  applied  the  plan  to  all  the  courts  in  that 
particular  state.   In  Utah  in  1967  this  year  the  plan 
was  applied  throughout  the  state  on  all  levels. 

In  1965"where  the  legislature  failed  to  approve 
the  merit  plan  the  people  rose  up  in  that  state  and  in 
1967  they  brought  the  plan  to  cover  tlie  entire  state. 

In  1967  Oklahoma  sent  the  plan  to  all  courts 
filled  by  gubernatorial  appointments.   Previously  it 
only  applied  to  the  juvenile  courts  of  that  state.   We 
had  a  member  of  the  commission  who  discussed  this  matter 
in  our  committee  ;in  1967  Arkansas  applied  it  for  the  first 
time.   They  did  not  apply  it  to  the  lowest  level. 

In  iNew  York  tlie  plan  was  recommended  to  the 
Bar  Association  who  rejected  the  Constitution  of  New 
York  primarily  because  they  did  not  include  this  reform 
in  tiie  New  York  Constitution,   I  want  to  add  that  the 
city  of  New  York  uses  a  nominating  commission  for  the 
selection  of  judges  who  were  appointed  by  the  mayor  of 
New  York  City.   This  is  evidently  enough  tiiat  the 
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nominating  committee  plan  is  a  workable  plan.   I  miglit 
add  also  that  there  has  not  been  a  jurisdiction  re- 
treating from  this  plan  to  some  other  system  after  having 
tried  once, 

I  urge  your  rejection  of  the  amendment. 

TiiH  CiiAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 

Delegate  Delia. 

Just  a  minute.   I  understand  the  entire  time 
allowed  by  the  debate  schedule  for  further  debate  has  now 
expired. 

DhLEGATli  DELLA:   I  only  want  to  defend  the 
present  court.   You  would  think  there  are  a  bunch  of 
thieves  up  there  now, 

THE  CHAIRMAN:   I  have  no  control.   The  debate 
scliedule  fixes  30  minutes.   The  time  has  expired. 

For  what  purpose  does  Delegate  Johnson  rise? 

DELEGATE  JOHNSON:   For  the  purpose  of  moving 
that  the  Committee  of  the  Whole  rise  and  request  of  the 
Convention  an  additional  15  minutes  to  discuss  the 
matter  before  it. 
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THE  CHAIRMAN:   Is  there  a  second? 

It  is  seconded.   Are  you  ready  for  the  question 
The  question  arises  on  the  quesiion  that  tlie  Committee 
of  the  Whole  rise  and  request  the  Convention  for  an 
additional  15  minutes  of  debate. 

All  those  in  favor  say  Aye.   All  those  opposed 


say  No, 


The  Nos  seem  to  liave  it. 


All  in  favor  signify  by  saying  Aye.   Cast  your 

votes.   Has  every  delegate  voted?   Does  any  delegate 

desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  78  votes  in  affirmative  and  53 

in  the  negative,  the  motion  carries. 

(The  mace  was  removed  by  the  Sergeant  at  Arms.) 
(Whereupon,  at  5:00  p.m.  the  Committee  of  the 

Wliole  rose,  and  the  Convention  reconvened.) 

THl:  PRESIDENT:   The  Convention  will  please  come 
to  order. 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr,  President,  1  move  the 
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debate  schedule  for  the  matter  now  before  the  Committee 
of  the  Whole,  debate  schedule  Number  4,  be  amended  so  as 
to  extend  debate  for  15  minutes  on  the  matter  now  before 
us . 

THH   FRiiSIDENT:      Is    tliere   a   second? 

The  motion  is  seconded. 

Are  you  ready  for  the  question?   All  In  favor 
signify  by  saying  Aye.   All  opposed,  No.   The  Ayes  seem 
to  have  it. 

The  Chair  recognizes  Delegate  Powers. 

DliLEGATI:  POWERS:   I  move  the  Committee  re- 
organize itself  as  a  Committee  of  the  Whole. 

THE  PRESIDENT:   Is  there  a  second? 

(Whereupon,  the  motion  was  seconded.) 

THE  PRESIDENT:   Are  you  ready  for  the  question? 
All  in  favor  signify  by  saying  Aye;  all  opposed.  No,   The 
Ayes  have  it. 

(Whereupon,  at  5:05  p.m.  the  Convention 

resolved  itself  into  the  Committeeoof  the  Whole.) 

(The  mace  was  removed  by  the  Sergeant  at  arms.) 

THE  Cil AIRMAN:   The  Chair  recognizes  Mr. 
Delia. 
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UELiiGATH  DLLLA:   I  had  intended  to  talk  on  this 
particular  report,  but  when  1  am  told  tliat  the  present 
judges  are  practically  corrupt,  that  they  are  not  quali- 
fied --  somehow  or  another  the  blood  starts  boiling. 

I  can  recall  when  the  delegate  from  the  Fifth 
District  was  appointed  as  judge,  I  dare  say  no  one  could 
force  him  to  do  any  political  shenanigans.   I  had  the 
complete  pleasure  of  serving  in  the  tiar  when  the  judge 
from  Anne  Arundel  County  was  serving  in  the  Supreme 
Bench  and  also  before  the  Court  of  Appeals. 

It  is  true  that  we  do  have  some  bad  judges  and 
if  I  was  a  delegate  from  Montgomery  County,  I  would  say 
'Hallelujah,  give  me  something  other  than  what  we  liave 
there,"  because  they  do  have  a  bad  judge  there,  if  you 
go  by  their  record,  on  the  Court  of  Appeals.   And  I  am 
sure  the  delegates  from  Montgomery  County  recognize  the 
name  of  that  particular  judge.   But  lo  and  behold,  there 
are  many  judges  who  liave  a  judicial  temperament  and 
honesty  with  it  and  also  tlie  ability. 

I  just  don't  understand  some  of  the  lawyers 
here  wlio  can  condemn  the  present  judges.   I  recall  the 
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delegate  from  the  Third  District,  a  judge  was  appointed 
out  of  his  office  and  the  judge  for  Baltimore  County  who 
had  a  lawyer  who  was  appointed  out  of  his  office. 

Are  we  to  conde-rn  tiiose  men?   They  are  good 
men,  qualified  men,  ilthDay:.  the  c  ^legau   ^.b  ipo  iici.-. 
out  of  the  delegate's  office  from  Baltimor.  ^ouac, , 

I  would  say  a  majority  would  like  to  promote 
them  to  the  Court  of  Appeals  to  get  them  out  of  their 
hair,  that  is  lawyers,  qualified  lawyers,  lawyers  who 
have  a  good  reputation, 

THii  CHAIRMAN:   You  have  one  minute. 

DELEGATE  UELLA:   Lawyer's  don't  control  the 

Bar  Association,  not  the  small  lawyers,  lawyers  with 

committee 
small  offices.   If  you  look  at  the  nominating/dominations 

on  judicial  appointments  you  can  almost  point  to  the 

large  offices  that  make  those  nominations, 

THE  CHAIRMAN:   Your  time  has  expired.   You  may 
finisii  your  sentence, 

DELEGATE  DELLA:   I  hope  tliis  amendment  is 
approved. 

THE  CHAIRMAN:   Delegate  Marvin  Smith. 
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DELLGATti  M.  SMITH:   I  am  not  from  a  large  of  fie 
Up  until  last  Spring  I  was  a  solo  practitioner.   I  didn't 
go  to  Harvard,   I  am  a  gradute  of  Maryland  University  and 
my  roots  go  as  far  back  in  Maryland  as  anyone  liere, 

I  would  hope  the  common  goal  was  to  produce 
the  best  possible  judicial  system.  It  couldn't  be  any 
better  than  its  judges. 

To  say  that  we  have  had  good  judges  in  Maryland 
is  no  answer.   The  real  questions  are,  could  we  have  had 
better  judges?   Will  our  present  system  produce  the  best 
judges? 

All  of  us  who  have  familiarity  with  the  problem 
in  the  present  system  are  reluctant  to  give  examples, 
because  we  do  not  want  to  reflect  adversely  upon  present 
and  past  personalities.   Yet  many  of  us  know  that  there 
have  been  instances  in  which  people  have  become  judges 
who  were  not  the  best  qualified  persons  available.   Some- 
times this  has  been  the  fault  of  the  electorate.   Sometime^ 
this  has  been  the  fault  of  the  Governor  and  a  Bar 
Association.   We  know  politicians  have  participated  in 
deals  relative  to  judicial  elections.   We  know  politicians 
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have  attempted  to  put  pressure  on  judges  seeking  re- 
election.  We  know  capable  judges  have  been  defeated.   Ive 
know  that  many  good  men  have  been  unwilling  to  become 
judges  because  they  were  unwilling  to  risk  defeat  at 
the  polls  and  the  problem  of  rebuilding  a  law  practice, 
Uon't  let  it  be  said  that  a  law  practice  can  easily  be 
rebuilt.   1  knew  one  distinguished  lawyer  who  entered 
the  army  representing  all  but  one  of  tlie  banks  and  all 
but  one  of  the  towns  in  his  county.   Upon  his  return  he 
got  back  one  bank  and  no  towns. 

At  the  present  time,  the  nominations  to  the 
governor,  come  from  50-11  different  Bar  Associations. 
Their  committees  are  appointed  by  their  President, 

Now  consider  what  is  here  proposed:   All  the 
lawyers  in  the  affected  area  would  elect  the  lawyer 
representatives.   The  governor  would  appoint  the  lay 
representatives.   All  members,  lawyer  and  lay,  would  have 
staggered  terms.   These  people  would  submit  tlie  list  to 
the  governor,  a  list  intended  to  consider  a  man's  fairness 
and  judicial  temperament  and  integrity,  in  addition  to  his 
intelligence.   The  governor  would  be  obliged  to  appoint 
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1  from  that  list.   The  lawyers  of  the  area  would  be  polled 

2  secretly  -- 
2  THE  CHAIRMAN:   You  have  one-lialf  minute. 


^      Delegate  Smitli. 


5 


DELEGATE  M.  SMITH:   The  poll  results 
g      would  be  published, 

rj  I  ask  you,  deep  down  in  your  hearts,  don't 

Q      you  really  and  truly  believe  that  the  committee  proposal 
Q     will  produce  better  judges  than  the  present  System? 
j_Q  THE  CHAIRMAN:   Any  other  delegate  desire  to 

Y^  speak  in  favor? 

22  Delegate  Darby. 

DELEGATE  DARBY:   Yes,  Mr.  Chairman  and 
jj    delegates.   I  am  not  an  attorney  and  I  am  overwhelmed  by 
some  of  the  legal  talent  liere. 

I  am  not  qualified  so  I  hesitate  to  say  one 
system  is  better  than  another.   When  I  look  at  the  indi- 
viduals that  are  here,  1  think  that  they  would  not  have 
been  put  into  office  as  a  result  of  being  looked  upon  as 
investments  by  any  politicians  or  anyone  else. 

1  think  that  of  course  if  we  are  looking  for 
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^      the  best  in  the  judiciary  by  the  way  of  nominating 

*      commissions  that  we  should  do  the  same  in  the  executive 

3      and  also  in  the  legislative. 

Let's    take    away   from   the   people    the    riglit 


4 


5  to  determine  who  their  judges  are.   Let's  assume  that 

^  a  select  few  can  pick  the  best  executive  and  the  best 

'''  legislators  and  once  we  have  them  in  office,  then  let's 

8  keep  them  there  for  life,  because  I  think  that  that  is  wha 

^  the  adoption  of  the  Niles  Plan  would  dp.   I  therefore 

10  -urge  you  to  support  the  amendment. 

11  THE  CHAIRMAN:   Delegate  Winslow. 

12  DELEGATE  WINSLOW:   Mr.  Chairman,  may  I  rise  to 

13  a  point  of  personal  privilege  first,  and  then  to 

I 

14  I  speak? 

15  THE  CHAIRMAN:   You  may. 

16  DELEGATE  WINSLOW:   Mr.  Chairman,  you  will  recal 

17  that  on  Friday  you  read  some  excerpts  from  a  letter 

18  quoting  some  students  who  had  visited  the  convention, 

19  and  in  those  excerpts  there  was  mention  of  one  candy  bar 

20  given  to  one  of  the  delegates, 

21  I  understand  that  there  was  no  request  made 
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in  connection  with  that  gift  for  any  support  or  lack 
of  support  for  anything  that  happens  on  this  floor.   But 
I  should  like  to  add  that  the  wrapper  of  that  candy  bar 
carried  the  inscription  "Forever  Yours." 

Now,  may  I  speak  against  the  amendment? 

THE  CHAIRMAN:   You  may. 

DHLEGATI:  WINSLOW:   There  was  a  time  when  I 
naively  believed  that  a  letter  to  the  governor  from  an 
interested  citizen  asking  tliat  he  perform  his  function  of 
judicial  appointment  carefully,  and  in  the  interest  of 
equal  justice,  would  have  some  effect,  I  tried  it, 

I  was  assured  by  the  then  governor  that  I 
had  nothing  to  fear  at  his  hands,  whereupon  the  governor 
appointed  a  judge,  who  spent  the  mornings  setting  forth 
even-handed  justice  from  the  Bench  and  the  afternoon 
rounding  up  support  for  his  political  party, 

I  suggest  that  only  a  very  superior  sort  of 
person  can  do  those  two  jobs  equally  well  at  the  same 
time . 

I  may  say,  I  was  not  very  happy  about  that 
appointment,  and  recognizing  that  my  letters  to  the 
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governor  would  not  have  very  much  effect,  I  began  looking 
around  for  some  new  and  different  and  perhaps  more 
promising  way  of  selecting  judges,  and  in  the  pages  of 
the  journal  of  the  American  Juridicial  Society  ,  and  this 
may  I  say  was  almost  40  years  ago,  before  most  of  you 
knew  there  was  an  American  Juridicial  Society  or  a  system 
of  Maryland  Courts,  I  found  there  a  scheme  outline  for 
the  selection  of  judges. 

It  was  a  scheme  which  became  at  a  little  later 
time  the  Missouri  system,  and  I  have  w'atched  its  progress 
from  that  day  until  this,  and  am  convinced,  even  more 
now  than  I  was  then,  that  this  is  the  proper  method  of 
securing  the  best  possible  judicial  candidates. 

I  am  pleased  that  the  minority  agrees  with 
me.   The  minority  position  is  that  we  should  have 
nominating  commissions  at  the  appellate  level.   Why?   In 
order  to  secure  judges  of  superior  quality,  the  best  of 
the  best.   But  I  get  a  little  troubled  by  the  logic  of  the 
minority.   If  we  can  get  the  best  of  the  best-- 

THL  CHAIRMAN:   You  have  one-half  minute. 
Delegate  Winslow, 

DELEGATE  WINSLOW:   --of  the  nominating 
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commission  I  suggest  that  by  all  that  is  consistent  we 
apply  the  same  scheme  at  the  trial  level,  for  the 
minority  insist  that  these  are  the  places,  these  are  the 
courts  where  most  of  the  cases  arise.   These  are  the  court^ 
where  most  of  the  cases  end.   These  are  the  courts 
where  most  of  the  people  have  contact, 

I  urge  the  delegates  in  this  convention  to 
support  the  majority  position  and  vote  against  this 
amendment. 

THE  CHAIRMAN:   There  is  lef't  approximately  7 
minutes  of  the  time  as  extended.   As  far  as  the  Chair  has 
been  able  to  observe  there  are  two  persons  desiring 
to  speak  in  favor  of  the  amendment,  both  of  whom  have 
spoken  before. 

There  are  two  delegates  desiring  to  speak  in 
opposition.   The  Chair  will  recognize  each  of  them,  if  thej^ 
will  keep  their  time  down  to  considerably  less  than  three 
minutes,  otherwise  all  four  can't  be  recognized. 

For  what  purpose  does  Delegate  Mitchell 
rise? 

DELEGATE  MITCHELL:   I  would  like  to  speak  in 
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opposition  to  the  amendment. 
^  THH  CHAIRMAN:   The  Chair  recognizes  Delegate 

*      Johnson  and  urges  that  he  confine  his  remarks  to  a 
minute  or  a  minute  and  a  quarter. 

DELEGATE  JOHNSON:   Thank  you  very  much,  Mr. 
Ciiairman. 

'  I  should  just  like  to  answer  my  very  good  frien 

°  fellow  member  of  my  committee,  Delegate  ilargrove.   The 

^  facts  that  I  have,  and  although  I  read  as  many  constitu 

^tions  as  I  could,  I  had  to  request  a  supplementation  of 
^^      my  research,  and  the  Constitutional  Convention  staff  has 
^*      provided  answers  to  the  following  questions:  What  states 
13     have  either  a  nominating  commission  or  competitive  or 
1^      non-competitive  elections  for  the  judiciary  on  a  state- 

15  wide  basis?   Answer:  None. 

16  Second,  what  states  have  a  nominating  com- 

17  mission  and  non-competitive  elections  on  all  levels  of 

18  the  judiciary,  but  limited  to  certain  counties  in  the 

19  state?  Answer:   One,  Missouri. 

20  Ladies  and  gentlemen,  1  submit  tliat  there  lias 

21  been  no  logical  and  practical  reason  to  change  our 
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nominating,  our  selection  system  in  this  great  state  of 
Maryland. 

The  real  question  is,  are  you  willing,  are  you 
willing  to  take  the  chance  and  put  this  nominating  com- 
mission on  a  state-wide  basis,  and  have  the  problem  where 
it  won't  work,  and  we  submit  that  it  would  not  work  on 
a  state-wide  basis,  and  then  you,  fellow  delegates,  and 
your  constituents,  would  be  unable  to  do  anything  at 

all  about  it. 

» 

THI:  CHAIRMAN:   You  have  now  spoken  a  minute  and 

a  quarter, 

DELEGATE  JOHNSON:   I  submit  to  you  that,  as 
delegates  to  this  convention,  as  representatives  of  your 
electorate,  you  want  to  provide  that  the  governor  shall 
be  and  remain  solely  responsible  for  the  selection  of 
the  judges  in  this  state. 

I  urge  you  to  adopt  this  amendment, 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Wil  loner. 

Do  you  desire  to  speak  now? 

DELEGATE  WILLONER:   No, Mr.  Chairman. 
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-^  THL  CHAIRMAN:   The  Chair  recognizes  Delegate 

2      Key  to  speak  for  one  minute  in  opposition. 

UHLHGATE  KEY;   I  really  would  like  to  first  of 
all  ask  a  question  about  the  Baltimore  City  Bar  Associa- 
tion, and  maybe  if  Delegate  Mudd  does  not  wish  to  answer, 
someone  else  would. 


3 

4 

5 

6 

,.  THE  CHAIRMAN:   There  is  very  limited  time 

Q      available. 

g  Delegate  Mudd,  do  you  yield  to  a  question? 

^Q  DELEGATE  MUDD:  I  will  be  happy  to  yield.   I 

•yn  don't  know  that  I  can  answer  the  question, 

^2  THE  CHAIRMAN:  Delegate  Key. 

DELEGATE  KEY:  My  question  is,  how  many  Bar 

Associations  are  there  at  the  present  time  active  in 
Baltimore  City? 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:  Active  in  Baltimore  City, 
three  so  far  as  I  am  aware,  but  I  stand  to  be  corrected 
I  am  told  there  are  five. 

THE  CHAIRMAN:  Delegate  Key. 

DELEGATE  KEY:  Does  the  list  going  to  the 


13 

14 

15 

16 

17 

18 

19 

20 

21 


THE  JACK   SALOMON    REPOKTING   SERVICE 

100  Equitable  I!uil<lijiK  cjoj:?/:/! 

CoiiH  Reporters  Baltimore,  Marylniid  21202  539-6760 


1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 


4203 


governor  from  Baltimore  City  come  from  ail  five  or 
from  one  of  these  Bar  Associations? 

THE  CHAIRMAN:   Delegate  Mudd . 

DHLbGATK  MUUU:   I  am  sure  in  some  instances 
there  is  a  list  furnished  by  each  of  the  five. 

THh  CHAIRMAN:   Delegate  Key. 

DELhGATIi  KLY :   I  tliink  this  alone  to  Baltimore 
City  would  prove  an  improvement  with  the  Missouri  plan 
because  at  least  there  would  be  some  togetherness  in 
Baltimore  City  selection  of  judges.   Tliank  you. 

■ 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Rybczynski   for  one  minute. 

DELEGATE  RYBCZYNSKI:   Mr.  Chairman,  1  would 
like  to  follow  up  on  the  discussion  which  I  presented  befo 
about  what  happened  in  [Pennsylvania. 

For  those  of  you  who  plan  to  vote  against 
this  amendment,  merely  on  the  question  of  politics,  let 
me  tell  you  wlio  the  commission  finally  came  up  with  in  the 
Pennsylvania  thing.   I  will  read:  A  third  characteristic 
is  that  each  has  engaged  in  public,  some  in  political 
service;  one  had  been  elected  a  member  of  the  state 
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legislature  or  the  city  council,  each  time  as  a  candidate 
for  the  Republican  party. 

THE  CHAIRMAN:   You  have  a  little   less  than 
half  a  minute. 

DELEGATE  RYBCZYNSKI :   Another  was  an  incumbent 
deputy  city  solicitor  who  had  for  13  years  served  in  the 
City's  Law  Department,  a  third  had  been  a  special  deputy 
attorney  general,  two  had  been  party  candidates  for  office 
a  third  was  a  democratic  committeeman,  and  a  third  was 
a  Republican  ward  leader. 

To  those  of  you  who  are  still  afraid  of 
politics  remember  there  are  a  lot  of  ways  of  doing 
favors . 

THE  CHAIRMAN:  Your  time  has  expired.  Delegate 
Rybczynski , 

DELEGATE  RYBCZYNSKI:   The  question  of  who  will 
do  the  favor  for  someone  at  the  lodge,  who  will  put  who 
on  Boards  of  Directors  of  various  corporations,  there  is 
more  than  one  way  to  do  favors. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Mitchell  for  one  minute. 
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1  DELEGATE  MITCHELL:   Mr.  President,  fellow 

2  delegates,  I  must  reluctantly  vote  against  this 

-      amendment  because  the  changes  that  have  been  made  in  the 
^      committee  recommendation  arelimited  to  the  appellate 
g      courts. 

A  I  believe  that  the  nominating  commission  is 

n  a  great  improvement  over  the  present  Bar  Association 

Q      proposal's  candidates.   But,  I  am  opposed  to  the  presence 
g      of  a  judge  on  the  nominating  commission. 
'IQ  THE  CHAIRMAN:   You  have  one-half  minute,  Mr. 

ijL      Mitchell, 

12  DELEGATE  MITCHELL:   And  Chief  judge  of  the 

.»      court  of  Appeals  being  given  the  power  to  make  an  appoint- 
ment . 

I  think  it  is  irregular  and  unconstitutional 
to  have  the  judge  select  and  appoint  another  judge. 

THE  CHAIRMAN:   The  time  for  debate  having 
expired,  --  Delegate  Koger,  for  what  purpose  do  you 
rise? 

DELEGATE  KOGER:   Mr.  Chairman,  I  wish  to  oppose 
the  amendment.   When  you  first  called  upon  me  I  wasn't 
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exactly  ready  but  I  am  ready  now. 

TIIL  CHAIRMAN:   The  time -keeper   tells  me  there 
is  a  half-minute  left.   You  may  proceed  if  you  can  for 
half  a  minute.   That  is  all  the  time  we  have  under  the 
schedule, 

UELl-GATI!  KOCHR:   Mr.  Chairman,  I  believe  that  tl|ie 
most  permanent  gain  that  the  Negro  lias  made  in  Maryland 
has  come  through  the  decision  of  the  courts.   The  Maryland 
Court  in  most  cases  has  been  tlic  Negro's  cliampion,  far 
and  beyond  other  branches  of  government,  but  I  think 
today  they  are  beginning  to  change. 

We  need  specialized  people  in  these  positions 
and  therefore  1  am  in  favor  of  liaving  judges  and  lawyers 
being  from  a  family  of  lawyers,  though  I  am  not  a  lawyer 
myself.   1  believe  that  we  should  have  lawyers  to  appoint 
the  judges,  as  near  as  we  can. 

Till:  CHAIRMAN:   The  time  for  debate  having 
expired,  the  question  arises  on  the  adoption  of  Amendment 
Number  23. 

The  sponsor  of  the  amendment  desires  to  change 
or  to  modify  the  first  four  lines.   The  Chair  thinks  the 
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2^  modification  is  desirable  and  if  you  will  take  your  copy 

2  in  front  of  you  I  will  state  it  for  you, 
•  As  revised,  the  first  four  lines  would  read 

4  as  follows:"On  page  4,  Section  5 . 14  , nomination  and 

appointment",  strike  out  all  of  lines  35  through  44 

g  inclusive  and  the  words  "occurrence  of  the  vacancy",  on 

n  line  45,  and  insert  in  lieu  thereof  the  following,  and 

Q  then  would  follow  lines  6  to  17  inclusive,  plus  the  word 

g  "vacancy",  on  line  8. 
j^Q  The  effect  of  the  amendment  would  be  to  leave 

■ 

Y^  in  as  a  part  of  Section  5.14  if  the  amendment  is  adopted, 

22     the  last  sentence,  beginning  on  line  45,  with  the  words 

,-     "If  the  government  fails." 

,.  Is  the  change  clear.  Delegate  Johnson? 

DELEGATE  JOHNSON:   Mr.  Chairman,  you  did  cor- 
rectly state  the  amendment  to  our  amendment.   I  just  want 
to  make  clear  that  that  final  sentence,  after  judicial 
nominating  commission,  and  so  forth,  that  is  subject  to 
further  amendment  at  the  conclusion. 

THE  CHAIRMAN:   The  section  is  open  to  further 
amendment.    Delegate  James. 
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UELtGATE  JAiMES:   Mr.  Chairman,  I  may  be  leadinp, 
the  stupidity  group  here  but  I  don't  know  what  the 
amendment  does.   It  seems  to  me  a  very  unsatisfactory  way 
to  do  business. 

THE  CHAIRMAN:   Let  me  restate  it.   The  amendment 
would  eliminatethe  first  two  sentences  of  Section  5.14 
and  substitute  the  language  appearing  in  lines  9  to  the 
first  word  of  line  18. 

It  would  leave  in  the  third  sentence;  so  that 
.there  will  be  no  doubt  about  it  at  all,  the  Chair  would 
read  Section  5.14  the  way  it  would  appear  if  the  amendment 
were  adopted. 

The  governor  shall  fill  a  vacancy  in  the 
office  of  judge  of  the  Court  of  Appeals  and  the  intermediate 
^^     appellate  court  by  appointing  one  person  from  a  list  of 
^^     no  fewer  than  three,  nor  more  than  five  eligible  persons 
^'     nominated  by  a  judicial  nominating  commission.   The 
^°     commission  shall  make  nominations  to  fill  a  vacancy  not 
more  than  30  days  prior  to,  no  more  than  60  days  after 


20     the  occurrence  of  the  vacancy.   If  the  governor  fails  to 


appoint  one  of  the  nominees  within  60  days  after  receiving 
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1  the  list,  his  power  to  make  the  appointment  shall  end 

2  and  the  chief  judge  of  the  Court  of  Appeals  shall 

3  appoint  one  of  the  nominees, 

4  Is  there  any  further  question  as  to  the 

5  effect  of  the  amendment?    Delegate  Borom, 

6  DELEGATE  BOROM:   Mr.  Chairman,  I  take  it  that  w^ 

7  completely  forget  about  the  last  sentence  in  the  minority 

8  report?   Is  this  thought  before  us  at  this  point  now? 

9  THE  CHAIRMAN:   The  last  sentence  of  the  amend- 

10  ment  beginning  on  line  18  was  heretofore  stricken.   It 

11  is  not  part  of  the  amendment. 

12  DELEGATE  BOROM:   Thank  you, 
12                THE  CHAIRMAN:   A  vote  Aye  is  a  vote  in  favor  of 

1^  {  the  amendment  as  modified.   A  vote  No  is  a  vote  against  th 

I 

,g  amendment.   In  other  words,  a  vote  Aye  would  substitute 

for  Section  5.14  what  the  Chair  just  read.   A  vote  No 

would  leave  the  committee's  recommendation  in  force. 


16 

17 

,p  Will  the  Clerk  please  sound  the  quorum  bell. 

-p  A  vote  Aye,  a  vote  in  favor  of  the  amendment 

gQ     as  modified,  a  vote  No  is  a  vote  against.   Cast  your 
2*      votes. 
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THE  CHAIRMAiN:   Has  every  delegate  voted? 
Does  any  delegate  desire  to  change  his  vote?   The  Clerk 
will  record  the  vote. 

There  being  42  votes  in  affirmative  and  95 
in  the  negative,  the  motion  fails.   The  amendment  is  lost. 

Are  there  any  further  amendments  to  Section 
5.14?   Is  there  any  further  minority  amendment,  Mr. 
Clerk? 

MR.  QUILLEN:   No,  not  to  5.14. 

THE  CHAIRMAN:   Delegate  Adkins? 

t 

DELEGATE  ADKINS:   I  have  an  amendment  for 
5.14  if  the  Chair  please. 

THE  CHAIRMAN:   There  are  six  or  seven  amendment^ 
which  have  been  printed.   The  Chair  wants  a  moment  to 
see  if  there  are  any  overlaps  or  conflicting  amendments. 

Delegate  Mitchell,  do  you  still  desire  to 
submit  your  amendment? 

DELEGATE  MITCHELL:   I  understand  there  are 
some  similar  amendments  to  mine,  Mr.  President. 

THE  CHAIRMAN:   Four  of  the  amendments  apparent 
ly  pertain  to  the  same  general  subject  matter.   There  are 
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a  few  amendments  that  are  at  least  simpler  in  form. 

Taking  these  apparently  in  the  way  they  were 
printed,  the  Chair  calls  up  amendment  CS.   Please  distri- 
bute Amendment  CS.   This  will  be  Amendment  24.   Amendment 


24. 


The  Cleark  will  read  the  amendment. 


MR.  QUILLEN:   Amendment  Number  24  to  Committee 
Recommendation  Number  JB-1  by  Delegate  Adkins:   On  page 
4  Section  5.14  Nomination  and  Appointment  line  40  strike 
out  the  word  "two"  and  insert  in  lieu  thereof  the  word 

■ 

"three". 

THE  CHAIRMAN:   Is  the  amendment  seconded? 

DELEGATE  CASE:   Second. 

THE  CHAIRMAN:   The  amendment  having  been 
seconded  by  Delegate  Case  the  Chair  recognizes  Delegate 
Adkins  to  speak  to  the  amendment. 

DELEGATE  ADKINS:   Mr.  Chairman,  the  effect  of 
this  amendment  is  quite  simple.   The  committee's  recom- 
mendation is  that  the  list  which  is  submitted  by  the 
Commission  to  the  governor  should  consist  of  not 
less  than  two  nor  more  than  five  names.   The  effect  of 
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the  amendment  which  I  am  proposing  is  to  say  that  the 
committee  shall  submit  not  less  than  three  nor  more  than 
five . 

I  would  suggest  only  in  support  of  tijc 
amendment  that  the  check  on  the  arbitrary  action  of  the 
commission  is  the  appointing  power  of  the  governor  from 
among  the  names  which  are  submitted  to  him.   If  there  is 
to  be  any  check,  lie  must  at  least  be  given  some  reasonable 
choice  from  which  to  make  his  appointment. 

It  is  my  suggestion  that  two  is  too  small  an 
area  from  which  tlie  governor  may  l)e  permitted  to  make  tliat 
selection, 

I  am  aware  tliat  tlie  probable  reason  is  the  fact 
tliat  certain  areas  of  the  state, it  will  be  difficult  to 
find  three,  less  difficult  to  find  two  men  who  the  com- 
mittee considers  qualified  for  tlie  job.   It  does  not  seem 
to  me,  however,  that  this  argument  should  prevail,  because 
it  is  not  true  in  many  areas  of  tiie  state,  and  1  do  not 
think   in  this  instance  at  least  tlie  tail  sliould  wag  the 
dog. 

I  suggest  that  three  is  a  more  appropriate 
number  and  therefore  I  urge  its  adoption. 
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THH  CHAIRMAN:   Any  delegate  desire  to  speak 
in  opposition?     Delegate  Chabot? 

DELEGATE  CHABOT:   Mr.  Chairman,  I  wonder  if 
It  would  be  in  order  at  this  time  for  me  to  call  up 
C-5  as  a  substitute  for  Amendment  24? 

THE  CHAIRMAN:   What  was  the  number? 

DELEGATE  CHABOT:   C-5  --  CF,  I  am  sorry. 

DELEGATE  CLAGETT:  Mr.  Chairman. 

THE  CHAIRMAN:   The  Chair  believes  that  the 
amendment  CF  may  be  offered  as  a  substitute.   For 
what  purpose  does  Delegate  Clagett  rise? 

DELEGATE  CLAGETT:   A  point  of  personal 
privilege,  Mr.  Chairman. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  CLAGETT:   Present  in  tiie  chamber  and 
over  the  rostrum  is  the  charming  wife  of  the  champion  on 
the  floor  of  tlie  Judicial  Committee,  Mrs.  F.  DeSales 
Mudd.   I  would  like  to  welcome  her  to  the  Convention. 

THE  CHAIRMAN:   We  are  delighted  to  have  her. 
(Applause.) 

THE  CHAIRMAN:   The  Chair  believes  the  amendment 
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may  be  offered  as  a  substitute.   Will  the  pages  please 
distribute  amendment  CF, 

Please  number  this  Amendment  25,   It  will  be 
offered  as  a  substitute  for  Amendment  24.   The  Clerk 
will  read  the  amendment. 

MR.  QUILLHN:   Amendment  Number  25  to  Committee 
Recommendation  Number  JB-1  by  Delegate  Chabot;   On  page 
4,  Section  5.14  Nomination  and  Appointment  in  lines  38 
through  42,  inclusive,  strike  out  the  sentence  beginning 
.with  the  words  "The  governor"  in  line  38  down  to  and 
including  the  word  "commission."  in  line  42  and  insert  in 
lieu  thereof  the  following:   "The  governor  shall  fill  a 
vacancy  on  the  Court  of  Appeals  or  on  the  Intermediate 
Appellate  Court  by  appointing  one  person  from  a  list  of  no 
fewer  than  three  nor  more  than  five  eligible  persons 
nominated  by  the  Appellate  Courts  Nominating  Commission. 
The  governor  shall  fill  a  vacancy  on  the  Superior  Court 
or  on  the  District  Court  by  appointing  one  person  from 
a  list  of  no  fewer  than  two  nor  more  than  five  eligible  per 
sons  nominated  by  the  Trial  Courts  Nominating  Commission 
authorized  to  make  nominations  for  that  vacancy." 
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1  TIIL  CHAIRMAN:   Before  submitting  the  amendment 

2  the  Chair  would  inquire  of  Delegate  Adkins  whether  he 

3  desires  to  stand  on  his  amendment  or  would  accept  the 

4  substitute. 

6  DELEGATE  ADKINS:   I  would  not  accept  the  sub- 

6  stitute  if  the  Chair  please, 

7  THE  CHAIRMAN:  Is  the  proposed  substitute 

8  Amendment  Number  25  seconded? 

9  DELEGATE  CHILD:   I  second  it. 

10  THE  CHAIRMAN:   Delegate  Child  seconds.   The 

11  Chair  recognizes  Delegate  Chabot  to  speak  to  Amendment 

12  No.  25  offered  as  a  substitute  for  Amendment  Number  24. 

13  DELEGATE  CHABOT:   I  apologize  for  the 

14  apparent   length  of  the  amendment.   It  takes  out  one 
! 

15  sentence,  puts  in  two  in  its  place,  and  its  purpose  simply 

Ig  is  to  recognize  the  objections  that  Delegate  Adkins  made 

^y  and  limit  the  purpose  of  the  original  decision  of  the 

10  committee  on  the  Judicial  Branch.   That  is, it  recognizes 

19  the  problem  of  small  counties,  such  as  Garrett,  in  finding 

2Q  adequate  numbers  of  people  at  some  times  at  least  for 

21  inclusion  on  the  nominating  list,  and  so  requires  that  in 


Court  Brportfrs 


THE  JACK    SALOMON    REPORTING   SERVICE 

100  EquitRble  DiiildiiiK 

BHitimore.  MarylniiH  21202 


539-6760 


4216 


1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


the  case  of  the  trial  courts,  both  of  tlie  levels  of  the 
trial  courts,  the  minimum  number  of  people  on  the  list  is 
two, 

I  would  hope  that  in  those  areas  where  there 
are  large  numbers  of  attorneys  the  nominating  commission 
would  take  cognizance  of  the  fact  and  would  include  in 
their  lists  an  adequate  number  of  people,  and  not  have 
the  minimum  number  necessary. 

However,  the  problem  of  those  small  counties 
does  not  apply  when  we  come  to  those  courts  that  will 
operate  on  a  state-wide  level,  and  on  which  circuits 
and  not  individual  counties  will  be  represented,  and  so 
this  amendment  would  provide  in  those  cases  where  we  come 
to  the  Appellate  courts  the  minimum  number  of  people  on 
a  list  will  be  created. 

It  also  clears  up  one  small  theoretical  problem 
that  might  exist  in  the  wording  of  5.14,  as  expressly 
before  you,  in  that  it  makes  clear  that  the  nomination 
may  be  made  only  from  a  list,  prepared  by  the  nominating 
committee--thc  nominating  commission  --  who  is  authorized 
to  make  a  list  for  that  particular  vacancy. 
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This  is  perhaps  only  a  theoretical  matter 

2 

and  the  substance  of  the  amendment  is  simply  to  take 

3 

care  of  the  two  and  three  problem. 

4 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

5 

Mudd,   For  what  purpose  does  Delegate  Sherbow  rise? 

6 

DELEGATE  SHEF^BOW:   I  would  like  to  address  a 

7 

question  to  Delegate  Chabot  which  may  aid  the  debate. 

8 

THE  CHAIRMAN:   Delegate  Chabot,  do  you 

9 

yield  to  a  question? 

10 

DELEGATE  CHABOT:  Yes,  sir. 

11 

THE  CHAIRMAN:   Delegate  Sherbow? 

12 

DELEGATE  SHERBOW:   Delegate  Chabot,  have  you 

13 

1 

given  any  consideration  perhaps  to  changing  the  amendment 

14 

in  such  a  way  that  the  smaller  counties  could  have  the 

15 

two  appointees  recommended,  while  in  the  larger  counties 

16 

it  could  be  no  less  than  three?   In  other  words,  by  a 

17 

population  basis,  because  in  Baltimore  City,  Prince 

18 

Georges  and  Montgomery  you  are  limiting  them  with  the 

19 

other  counties  when  you  limit  them  to  two.   I  may  say. 

20 

my  same  question  would  be  addressed  to  Delegate  Adkins 

21 

hoping  we  would  find  that  perhaps  as  the  solution. 
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TUli  CHAIRMAN:   Delebate  Chabot. 

DHLEGATE  CHABOT:   I  have  found  it  difficult  to 
see  what  sort  of  specific  dividing  line  could  be  written 
into  the  Constitution  on  this  point.   I  don't  know  just 
how  to  handle  the  problem  in  the  manner  that  Delegate 
Sherbow  suggests,  and  as  I  said,  I  would  hope  that  the 
nominating  commissions  can  be  expected  in  general  to 
perform  their  work  in  a  responsible  manner  rather  than 
merely  the  minimal  manner. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  committee,  we  have  no  serious  objection 
to  what  is  attempted  to  be  accomplished  here.   Delegate 
Adkins  has  already  pointed  out  the  problem  we  were  trying 
to  allow  for  in  the  committee  when  we  made  the  minimum 
number  two. 

It  was  to  accomodate  those  counties  where, 
those  political  subdivisions,  where  they  had  only  a 
limited  number  of  lawyers,  as  has  already  been  eloquently 
explained  to  this  convention  by  Delegate  Grant  from 
Garrett  County. 
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Today  I  think  Delegate  Boyer  gave  us  a  number 
of  active  members  of  the  Bar  in  his  county.   Our  committee 
felt  there  was  some  practical  difficulty  or  could  be  a 
practical  difficulty  in  this  nominating  commission  coming 
up  with  more  than  two  names  in  some  of  these  less  populous 
areas.   We  did  anticipate  that  in  the  areas  where  the 
membership  of  the  Bar  allows  that  the  list  would  not  be 
limited  to  2  but  would  probably  be  closer  to  five  than 
to  two.   We  see  no  problem  with  Delegate  Chabot's  amend- 
.ment,  in  line  with  the  matter  we  were  trying  to  accom- 
plish in  the  committee.   We  do  feel  that  there  is  a 
practical  problem  involved  if  the  amendment  proposed  by  De 
gate  Adkins  is  adopted. 


e- 
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^  THE  CHAIRMAN:   Does  any  otlier  delegate  desire 

*  to  speak  in  favor?   The  Chair  recognizes  Delegate  Adkins 
3  to  speak  in  opposition  to  the  substitute, 

*  DELEGATE  ADKINS:   I  should  like  to  ask  prelimi- 
5  narily  if  the  Chairman  of  the  Committee  would  yield 
®  to  a  question, 

7  THE  CHAIRMAN:    Delegate  Mudd,  do  you  yield 

8  to  a  question? 

9  DELEGATE  MUDD:   Gladly. 
10                DELEGATE  ADKINS:   Am  I  correct  in  interpreting 
il  the  word  "eligible"  to  mean  eligible  in  the  opinion  of  the 
2.2  commission  to  serve  as  a  judge  to  fill  the  vacancy  then 

13  pending? 

14  DELEGATE  MUDD:   Say  that  again, 

15  DELEGATE  ADKINS:   Am  I  correct  in  interpreting 
}.6  the  word  "eligible"  to  mean  eligible  in  the  opinion  of  the 
17  commission  to  serve  as  a  judge  qualified  to  serve  in  the 
IS  vacancy  then  pending? 

19  I  DELEGATE  MUDD:   Yes. 

20  DELEGATE  ADKINS:   Would  it  therefore  not  be 

21  constitutional  for  the  commission  in  the  small  counties  whicjli 
you  cone ern  yourself  with  to  recommend  two  men 

^  rm  incx  3AL0MnN  hkportinc  srjwirx 
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1  and  report  to  the  governor  that  those  are  the  only  persons 

2  they  found  witliin  the  jurisdiction  to  be  eligible? 

3  THK  CHAIRMAN:   Delegate  Mudd. 

4  DELEGATE  MUDD:   I  assume  such  a  report  could 

5  be  made. 

6  THE  CHAIRMAN:   Delegate  Adkins. 

7  DELEGATE  ADKINS:   If  that  were  a  constitut iona 

8  method,  would  that  not  solve  the  amendment  and  still  not 

9  encumber  the  Constitution  with  a  rather  involved  substitute 

10  amendment? 

11  THE  CHAIRMAN:   Delegate  Mudd. 

12  DELEGATE  MUDD:   My  offhand  opinion  is  no.   If 

13  the  commission  were  required  to  report  not  less  than  three, 

14  jl  it  seems  to  me  that  the  Governor,  when  receiving  a  report 

j 

15  of  not  less  than  three,  might  return  to  this  and  say  it 

15  did  not  comply  with  the  Constitutional  requirement. 

17  THE  CHAIRMAN:   Delegate  Adkins. 

18  DELEGATE  ADKINS:   I  suggest  again  that  the 

19  language   does  not  require  them  to  report  three.   It  re- 

20  quires  them  to  report  three  eligible  members.   Now,  if  in 

21  their  judgment  only  two  are  eligible,  could  they  not  then 
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report  two  and  further  report  that  only  two  within  the 
jurisdiction  are  found  to  be  eligible,  and  hence  avoid  the 
dilemma  that  is  created  in  these  small  counties? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Within  that  interpretation  it 
might  be  correct  in  that  way,  but  that  seems  to  be  a  rather 
difficult  solution  and  interpretation.   That  is  my  view. 

THE  CHAIRMAN:   Any  further  discussion? 

Delegate  Key, 

DELETATE  KEY:   I  have  a  question, 

THE  CHAIRMAN:   To  whom  is  the  question  directed, 
Delegate  Key? 

DELEGATE  KEY:   Delegate  Chabot,  I  suppose, 

THE  CHAIRMAN:   Delegate  Chabot,  do  you  yield 
to  a  question? 

DELEGATE  CHABOT:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Key. 

DELEGATE  KEY:   Delegate  Chabot,  I  too  am  quite 
concerned  about  the  smaller  coanties,  and  their  judicial 
problems,  but  I  do  know,  as  Delegate  Sherbow,  tliat  the 
larger  city  and  the  counties  in  the  metropolitan  areas 
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do  have  more  crime.   Therefore,  the  need  for  good  judges 
there  I  would  think  is  a  little  greater,  and  my  question 
is  this:   If  the  smaller  counties  cannot  have  three  names 
on  the  eligible  list,  how  can  they  have  two  permanent 
judges  from  their  county,  one  in  the  superior  court  and  one 
in  the  district  court? 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:   With  all  due  respect,  I  don't 
really  believe  that  this  is  a  question  relevant  to  this 
issue.   It  was  a  matter  that  we  had  decided  upon  last  week, 

» 

and  I  may  say  on  some  of  the  votes  I  voted  with  Delegate 
Key;  but  I  think  that  is  beyond  us. 

THE  CHAIRMAN:   Delegate  Key. 

DELEGATE  KEY:  Mr.  Chairman,  I  think  that  is  the 
point.   If  we  are  saying  that  the  smaller  counties  have 
enough  judges,  judge  material  available  to  have  two  perma- 
nent judges  in  each  county,  I  feel  that  we  can  make  them 
the  allowance  for  the  need  of  the  larger  metropolitan  areas 
by  allowing  this  amendment  to  be  as  Delegate  Adkins  proposes 
with  three  to  five  names  being  submitted  to  the  Governor; 
because  certainly  the  counties  can  have  enough 


Court  Rfporlrrs 


THE  JACK   SALOMON   REPORTING   SERVICE 

100  Equitiiblp  RuiUliiiK 

Baltimore,  Maryland  21202 


539-6760 


I 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
15 
16 
17 
18 
19 
20 
21 


4224 


eligible  people  available  to  have  three  on  a  list. 

THE  CHAIRMAN:   Delegate  Scanlan,  for  what 
purpose  do  you  rise? 

DELEGATE  SCANLAN:   I  would  like  to  speak  against 
the  amendment, 

THE  CHAIRMAN:   Does  anyone  else  desire  to  speak 
in  favor  of  the  amendment? 

Delegate  Scanlan,  you  may  proceed. 

DELEGATE  SCANLAN:   I  amnot  unsympathetic  to 
what  Delegate  Chabot  is  trying  to  do.   I  think  overall  that 
Delegate  Adkins'  amendment  would  best  serve  our  purposes. 
We  have  now,  or  we  either  have  or  are  about  to  circum- 
scribe the  power  of  the  executive  of  this  State  in  appoint- 
ing  judges. we  have  elected,  and  I  think  rightly  by  the  Govei("n- 
or's  Nominating  Commission  plan. 

However,  we  must  recognize  to  that  extent  the 
executive  power  has  been  circumscribed.   Obviously  Delegate 
Adkins'  amendment  is  an  attempt  to  eliminate  or  minimize 
possible  abuses  where  powerful  forces,  often  from  the  bar 
associations,  the   lawyers  of  the  community,  could  present 
just  two  names,  one  a  man  who  obviously  the  governor  would 
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never  appoint  under  any  circumstances,  and  in  effect  make 
the  appointment  himself. 

I  think  it  is  far  leas  dangerous  to  have  this 
happen  in  the  h  igher  level  courts  where  the  circuits 
are  large  and  where  the  focus  of  public  attention  is  great; 
where  the  evil  is  most  likely  to  occur,  if  it  ever  does 
occur,  in  connection  with  the  nominating  committees;  that 
the  commissions:  would  recommend  eligible  appointments  to  th^ 
superior  court,  or  to  the  district  court.  It  is  there 
that  the  governor  should  be  protected  by  making  his 
choice  at  least  a  real  one,  by  giving  him  the  opportunity 
to  pick  at  least  three  men. 

I  am  sorry  that  the  case  of  Garrett  County  come«, 
back  and  plays  a  part  in  so  many  of  our  deliberations. 
Hard  cases  make  bad  law.   They  have  six  lawyers  there 
anyway,  and  I  think  they  will  be  able  to  find  three  eligible 
appointees. 

In  any  event,  on  the  one  side  you  have  protectirig 
the  executive  power  from  the  possibility  tliat  the  nominating 
commissions  will  be  abused  in  the  local  areas,  especially  wijth 
respect  to  the  district  court  and  superior  court  judges. 
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Balanced  against  that  you  have  the  purpose  of  the  Chabot 
amendment,  which  is  laudatory,  to  take  into  account  situa- 
tions where  a  small  county  does  not  have  enough  eligibles. 
However,  I  think  J  udge  Adkins,  or  Delegate  Adkins  has 
answered  that  correctly  in  his  exchange  with  the  Chairman 
of  the  Committee,  and  I  urge  that  you  vote  against  the 
Chabot  amendment  and  support  the  Adkins  amendment, 

THE  CHAIRMAN:   Are  you  readyfor  the  question? 

The  question  arises  on  the  adoption  --  will 
the   Clerk  ring  the  quorum  bell,  please? 

The  questionarises  on  the  adoption  of  Amendment 
25  as  a  substitute  for  Amendment  24,   If  Amendment  25  is 
adopted   it  will  be  substituted  for  24  and  submitted  again 
to  you  for  vote.  If  it  fails.  Amendment  24  would  be  submitted 
to  you. 

A  vote  Aye  is  a  vote  in  favor  of  Amendment  25, 
A  vote  No  is  a  vote  against.   Cast  your  votes. 

Have  all  delegates  voted?   Does  any  delegate 
desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

There  being  16  votes  in  the  affirmative  and  117 
in  the  negative,  the  motion  is  lost. 
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Amemdment  25  is  not  substituted  for  Amendment  24. 

The  question  arises  on  the  adoption  of  Amend- 
ment 24.   Any  further  discussion?   Are  you  ready  for 
the  question? 

A  vote  Aye  is  a  vote  in  favor  of  Amendment  24. 
A  vote  No  is  a  vote  against.   Cast  your  vote. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote?  The  Clerk  will  record  the  vote 

There  being  117  votes  in  favor  and  18  against, 
the  motion  is  carried  and  the  amendment  is  adopted. 

In  view  of  the  hour,  the   Chair  recognizes 
Delegate  Powers. 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  the 
Committee  of  the  Whole  rise  for  the  purpose  of  recessing 


for  dinner. 


THE  CHAIRMAN:   Is  there  a  second? 


(Whereupon,  the  motion  was  seconded.) 
THE  CHAIRMAN:   All  in  favor,  signify  by  saying 
Aye;  contrary.  No. 

The  Ayes  have  it.   It  is  so  ordered. 

(The  mace  was  replaced  by  the  Sergeant  at  Arms.) 
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^  (Whereupon,  at  5:50  p.ni.,  the  Committee  of  the 

2     Whole  rose,  and  the   Convention  reconvened.) 

THE  PRESIDENT:   On  behalf  of  the   Committee 

M  of  the  Whole  the  Chair  reports  that  the   Committee  of 

the  Whole  had  under  consideration  Committee  Recommendation 
o 

g     Jb-1,  still  has  it  under  consideration,  and  desires  leave 

to  sit  again 

I  am  informed  that  through  a  printing  error 

Committee  Recommendation  GP-8,  which  is  a  two-page  recom 

mendation,  supported  by  a  one-page  memorandum,  has  gotten 

, ,     confused  so  that  the  second  page  of  the  recommendation 
11 

.-     is  printed  by  error  on  the  second  page  of  the  memorandum. 
Both  will  be  reprinted  and  substituted  in  your  books. 

The  Chair  recognizes  Delegate  Macdonald. 

DELEGATE  MACDONALD:   Mr.  President,  I  would 
like  to  extend  to  the  third  youngest  delegate  in  this  Con 
vention  our  very  warmest  greetings,  to  the  distinguished 
Delegate  from  Montgomery  County.   Happy  birthday,  J.  Douglas 
Bradshaw.   (Applause.) 

THE  PRESIDENT:   Are  any  delegates  present  now 
who  were  not  present  at  roll  call?   You  may  signify  your 


THE   JACK    SALOMON    REPORTING   SERVICE  I 

100  Equitable  Building'  •■to  r ten 

Court  llfpnrten:  Ballimorf,  Maryland  21202  339-C760 


1 

2 

3 

4 

5 
6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

20  II 

21  I 


4229 

presence  on  the  roll  call. 

The  Clerk  will  record  the  roll  call. 

Are  there  any  announcements  to  be  made  by 
committee  chairmen  at  this  time? 

Are  there  any  other  announcements  to  be  made 
before  recessing? 

If  not,  the  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr.  President,  in  a  very 
generous  move,  I  move  we  recess  until  7:30. 

THE  PRESIDENT:  Is  there  a  second  to  the  motion? 

(Whereupon,  themotion  was  seconded.) 

THE  PRESIDENT:  All  in  favor,  signify  by  saying 
Aye;  contrary.  No.   It  is  so  ordered. 

(Whereupon,  at  5:52  p.m.  the  Convention  was 
recessed,  to  reconvene  at  7:30  p.m.  of  the  same  day.) 
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1  EVENING  SESSION 

2  November  20,  1967  -  7:30  p.m. 

3  THE  PRESIDENT:   The   Sergeant  at  Arms  will  clear 

4  the  aisles  and  close  the  doors. 

5  The  Convention  will  please  come  to  order. 
5  1  Roll  call. 

Y  (Whereupon,  the  roll  was  called.) 

Q  THE  CHAIRMAN:   Has  every  delegate  answered 

roll  call? 

The  Clerk  will  record  the  roll  call. 


0^2^  There  being  a  quorum  present,  the  Convention 


IS  in  session. 

We  still  have  before  us  section  5.14,  open  to 
,^  !|   amendment.   The  pages  will  please  distribute  amendment 
BP. 

DELEGATE  CLAGETT:   Mr.  Chairman. 


16 

I  THE  PRESIDENT:   The  Chair  recognizes  Delegate 

Powers . 

|i  DELEGATE  POWERS:   Mr.  President,  I  move  the 

1   Convention  dissolve  itself  into  the  Committee  of  the  Whole 

h 

il   to  resume  consideration  of  theorders  of  the  day. 
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1  THE  PRESIDENT:  Is  there  a  second? 

2  (Whereupon,  the  motion  was  seconded.) 

3  THE  PRESIDENT:   All  m  favor,  signify  by 

4  saying  Aye;  contrary,  No,   The  Ayes  have  it, 

5  It  is  so  ordered. 

6  (The  mace  was  removed  by  the  Sergeant  at  Arms.) 

7  (Whereupon,  at  7:33  p.m.,  the  Convention 

8  resolved  itself  into  the  Committee  of  the  Whole.) 

9  THE  CHAIRMAN:   The  Committee  of  the   Whole 

10  will  come  to  order. 

11  DELEGATE  CLAGETT:   Mr.  Chairman. 

12  THE  CHAIRMAN:   This  will  be  Amendment  No.  26. 

13  DELEGATE  CLAGETT:   Mr.  Chairman. 

14  THE  CHAIRMAN:   Delegate  Clagett. 
i| 

3j^  ||              DELEGATE  CLAGETT:   I  rise  to  a  point  of  persona 

16  i[  privilege. 

17  l|  Earlier  this  evening  or  this  afternoon  we 

I! 


18 


20 


recognized  Mrs.  F.  DeSales  Mudd  as  being  present  here  in 


■^g   jl   the  chamber.   I  overlooked  the  fact  that  their  daughter  is 


also  present  and  is  oer  the  rostrum  in  the  gallery. 


21   I  THE  CHAIRMAN:   We  are  delighted  to  have  her 
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1 

here,   (Applause.) 

THE  CHAIRMAN:   Amendment  26:   The  Clerk 

3 

will  read  the  amendment. 

4 

MR.  QUILLEN:   Amendment  No.  26  to  Committee 

5 

Recommendation  No.  JB-1,  by  Delegate  Mtichell  and  Gill: 

1 
6 

On  page  4,  Section  5.14,  Nomination  and  Appoint 

7 

ment,  in  lines  45  and  46  strike  out  the  words:   "If  the 

8 

Governor  fails  to"  and  insert  in  lieu  thereof  the  words: 

9 

"The  Governor  shall";  and  in  lines  47  through  50  strike 

10 

out  beginning  with  the  words  ",  his  power"  in  line  47 

• 

11 

down  to  and  including  the  letters  "nees"  in  line  50, 

12 

THE  CHAIRMAN:   The  amendment  is  moved  by  Dele- 

13 

1 

gate  Mitchell.   Is  there  a  second? 

20 
21 


n.  I  (Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been  secondjed, 

the   Chair  recognizes   Delegate  Mitchell  to  speak  to  the 

amendment, 

DELEGATE  MITCHELL:   Mr.  President  and  fellow 


15 

16 

17 

18 
Q  I   Delegates: 


Delegate  Gill  had  also  prepared  an  amendment 
similar  to  this,  and  wishes  to  join  in  the  authorship 
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of  this  amendment.  And  we  wish  the  record  to  so  state. 

THE  CHAIRMAN:   Please  mark  your  copies  "Amend- 
ment 26,  submitted  by  Delegates  Mitchell  and  Gill." 

Delegate  Mitchell,  you  may  proceed. 

DELEGATE  MITCHELL:   Mr.  Chairman,  under  the 
provisions  of  this  amendment,  beginning  at  line  45,  section 
5.14,  where  the  committee  recommendationwould  read,  "The 
Governor  shall  appoint  one  of  the  nominees  within  60  days 
after  receiving  the  list,"  the  rest  is  deleted, 

I  believe  that  this  government  was  founded  on 
the  cardinal  principle  of  separation  of  powers;  that  there 
be  three- co-equal  branches,  each  being  a  check  on  the 
other,  in  order  that  the  will  of  the  people  would  not  be 
thwarted;  and  one  of  the  problems  in  any  government  is  the 
abuses  of  power. 

We  believe  that  to  place  in  the  hands  of,  or  to 
place  a  judge  on  the  nominating  commission,  or  to  provide 
that  if  the  governor  fails  to  appoint  one  of  the  nominees 
within  60  days  after  receiving  the  list  his  power  to  make 
the  appointment  shall  end  and  the   Chief  Judge  of  the  Court 
of  Appeals  shall  appoint  one  of  tlie  nominees  is  in 
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1  violation  of  the  Constitutional  mandate  that  there  shall  be 

2  separation  of  powers. 

3  Not  only  is  that  principle  a  cardinal  principle 

4  of  our  federal  government,  but  in  Article  VIII  of  our  present 

5  Constitution  there  is  a  mandate.    There  is  not  only  the 
5  provision  of  the  separation  of  powers  between  the  legis- 
ijf  lative,  the  executive  and  judicial  branches  of  government, 
Q  but  there  is  this  wording:   And  no  person  exercising  the 
9  functions  of  one  of  said  departments  shall  assume  or  dis- 

10  charge  the  duties  of  any  other. 

11  '  Now,  in  the  Personal  Rights  and  Preamble 

12  recommendations  will  come  the  recommendation  for 
2^2  repetition  of  Article  VIII  in  the   Constitution  which  we 
-J4  I   shall  finally  adopt,  and  therefore,  it  is  our  considered 

j 

1 c  '   judgment  that  to  put  the  power,  the  alternative  power  of 
,g    appointment  into  the  hands  of  the  judge,  the  Chief  Judge 
of  the  Court  of  Appeals,  if  the  governor  should  fail  to 
act,  is  a  violation  then  of  that  expressed  mandate;  and 
further,  that  it  is  highly  irregular  and  contrary  to  our 
system  of  government  to  have  a  judge  selecting  or  appointing; 


g,    another  judge. 
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We  believe  that  the  people  have  the  check 
through  the  Governor  on  the  action  of  the  selection  and 
appointment  of  the  judges,  and  therefore  for  those  reasons 
we  recommend  that  this  amendment  be  adopted. 

THE  CHAIRMAN:    Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  Ladies  and 
Gentlemen  of  the  Committee: 

I  first  respectfully  suggest  to  the  proponents 
of  this  amendment  that  adding  the  word  "shall"  in  line  45 
in  my  judgemnt  adds  nothing  to  section  5.14.   I  call  atten- 
tion to  the  fact  that  in  line  38,  the  first  line  of  the 
section,  5.14,  we  say,  "The  Governor  shall  fill  a  vacancy". 
We  feel  that  that  is  as  obligatory  as  we  can  make  it. 

The  last  sentence  of  section  5.14  was  not  added 
by  the  committee  in  an  effort  to  jeopardize  or  take  away 
from  the  Governor  or  any  other  branch  of  the  government 
the  appointive  power.   The  sole  purpose  of  this  last  sen- 
tence to  section  5,14  was  to  provide  some  alternate  measure 
of  appointment  so  that  a  vacancy  might  not  continue  in- 
definitely. 

Now,  I  respectfully  suggest  that  the  proposed 
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amendment  is  vulnerable  to  this  argument,  that  it  proposes 
no  alternative  provisions.   It  is  improbable  but  it  is 
possible  that  a  governor,  notwithstanding  the  word  "shall", 
may  fail  to  make  an  appointment.   Our  objective  is  to 
provide  for  it  in  the  event  he  fails. 

Now,  it  is  not  the  objective  of  the  committee 
to  give  more  power  to  the  governor  --  I  mean  more  power  to 
a  judge  or  to  take  anythijig  away  from  the  governor.   Our 
objective  is  to  supply  a  void. 

The  section  would  be  incomplete  without  that 
sentence,  and  in  our  humble  judgment,  hanging,  if  the 
Governor  did  not  do  what  we  say  he  shall  do;  and  may  I 
also  suggest  to  the  proponents  of  this  amendment  that 
the  last  State  of  the  Union,  namely  Utah,  adopted  the 
merit  system  or  the  Missouri  plan  for  selection 
and  tenure  of  judges.   It  did  constitutionally  adopt  this 
identical  provision,  which  says  that  the  judge  shall  appoini; 
in  the  event  of  the  failure  of  the  governor  to  do  as  he  is 
required. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:  Would  you  yield  to  a 
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question? 

DELEGATE  MUDD:   Gladly. 

THE  CHAIRMAN:    Delegate  Mitchell. 

DELEGATE  MITQIELL:   Of  course,  Utah  didn't 
adopt  this  plan  until  1967,  so  there  has  been  no  legal 
challenge  to  the  Constitutionality  of  that  provision. 
Is  that  not  correct? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Entirely  correct. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   And  further, 
as  you  say,  it  might  be  improbable,  but  possible 
that  a  Governor  might  fail  to  act,  but  at  the 
same  time,  using  that  logic,  wouldn't  it  be  improbable 
but  possible  that  a  nominating  commission  might  not  act 
in  the  allotted  time? 

THE  CHAIRMAN:   Delegate  Mudd? 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Had  you  finished  your  question, 
Delegate  Mitchell? 

DELEGATE  MITCHELL:   No,  sir. 
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■^  THE  CHAIRMAN:   Proceed,  Delegate  Mitchell. 

2  DELEGATE  MITCHELL:   Why  then  didn't  the 

-     committee  provide  for  such  a  possibility  on  the  part  of 
^     the  nominating  commission? 

THE  CHAIRMAN:   Delegate  Mudd. 
g  DELEGATE  MUDD:   Well,  for  the  simple  reason  tha": 

n    I   we  feel  the  possibility  of  a  nominating  commission  such 
Q    as  we  propose,  consisting  of  several  people  not  acting 
Q    in  the  premises,  is  much  more  remote  than  the  possibility 
of  the  governor,  an  individual,  failing  to  act. 


5 


10 


12 

13 
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15 
16 
17 
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21 


^^  THE  CHAIRMAN:   Delegate  Mitchell,  do  you  have 


a  further  question? 

DELEGATE  MITCHELL:   And  therefore,  you  considere 
using  this  method,  having  the  judge  select  and  appoint,  as 
an  alternative? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:  No.  The  judge  could  not  select. 
The  nominating  commission  selects.  The  judge  appoints, 
and  then  only  in  the  event  the  governor  fails  to  appoint,  as 
we  mandate  in  the  Constitution  that  he  shall  do.  He  shall 
fill  the  vacancy.   That  is  the  provision  of  line  1  of 
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section  5.14. 

2  I  THH  CHAIRMAN:   Any  further  questions,  Delegate 

3  Mitchell? 

4  DELEGATE  MITCHELL:   Mr.  President,  I  have  no 

5  further  questions,  but  may  I  make  a  comment  at  this  point? 

6  THE  CHAIRMAN:   Yes.   You  may  proceed. 

7  DELEGATE  MITCHELL:   Prior  mention  has  been  made 

i 

8  here  in  the  Convention  of  Judge  Robert  B.  Watts,  who  came 

9  on  the  floor  after  the  Convention  had  adjourned,  and  Judge 
I 

10  Watts  authorized  me  to  say  to  the  Convention  that  he 

11  and  a  number  of  judges  are  opposed  to  having  this  responsi- 

12  bility  thrust  upon  them. 

13  j  After  I  had  read  the  draft  of  the  committee 

I 

14  recommendation  witli  regard  to  5.14,  I  questioned  a  number 

15  of  other  judges,  and  they  felt  that  this  was  not  a  judicial 

Ig  responsibility,  and  they  would  rather  not  have  this  obli- 

^rr  !|  gation  made  a  Constitutional  requirement. 

li 
IQ  !l  THE  CHAIRMAN:   Does  any  other  delegate  desire 

19  to  speak  in  opposition  to  the  amendment? 

2Q  (There  was  no  response.) 

21  THE  CHAIRMAN:   Does  any  other  delegate  desire 
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1  to  speak  in  favor? 

2  (There  was  no  response.) 
5  I               THE  CHAIRMAN:   Are  you  ready  for  the  question 

4  --  I  am  sorry.   Delegate  Bamberger. 

5  DELEGATE  BA^tBERGER:   Will  the  chairman  yield 
g     to  a  question? 

rj  THE  CHAIRMAN:   Delegate  Mudd. 

9  DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

9  THE  CHAIRMAN:   Delegate  Bamberger. 

10  DELEGATE  BAMBERGER:   If  the  language  of  the 

Yl  committee's  proposal  remained  mandatory,  that  is,  that 

12  1   ^^®  governor  shall  fill  the  vacancy,  and  if  the  additional 
^2  I   language  proposed  by  the  amendment,  which  puts  upon  the 
14  I   governor  a  duty  to  perform  that  act  within  the  limited 

period  of  time  was  in  the   Constitution,  wouldn't  that  be 
enforceable  by  a  court;  and  if  that  is  so,  then  don't  we 
create  some  danger  that  a  governor  --  though  I  can't 
quite  imagine  the  circumstances  in  which  a  governor  would 
be  reluctant  to  exercise  the  power  of  appointment  --  but 
at  least  it  creates  an  out  for  the  governor  that  if  he  gets 
a  list  he  doesn't  like,  maybe  in  a  moment  of  pique 


16 
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1  he  can  say,  well,  I  will  let  that  judge  over  at  the 

2  Court  of  Appeals  play  with  this  mess.   I  won't  make  the 

I 

5  appointment  from  this  list. 

4  TllK  CHAIRMAN:   Delegate  Mudd. 

5  DELEGATE  MUDD:   Well,  as  I  recollect,  the  first 
5  part  of  your  question  was  if  we  make  it  mandatory  upon 
ijr  the  governor  to  appoint  and  he  fails  to  appoint,  there 
g  possibly  would  be  redress  through  the  courts,  and  on  the 
g  Strength  of  the  case  --  I  had  a  citation  a  few  days  ago 

■^Q  indicating  that  is  possible. 

Q^j^  The  furtlier  thought  of  the  committee,  if  I 

^2  recollect  thelast  part  of  your  question,  was  that  in  the 

,-  remote  event  that  the  governor  was  unhappy  with  the  list 

,^    and  ignored  the  appointment  for  that  reason,  then  this  was 

I 
-  ^  jj   a  method  of  insuring  appointment  from  the  list  the  nominatirig 

commission  had  prepared.   That  is  the, safeguard  we  were 
trying  to  give  to  thelist,  rather  than  to  allow  the  governor 
to  circumvent  the  list, 

THE  CHAIRMAN:   Delegate  Mudd,  the  Chair  is 
in  doubt  as  to  your  answer.   If  I  understood  Delegate  Bam- 
berger's question,  were  you  saying  tliat  a  court  could  or 
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could  not  mandamus  the  governor? 

DliLfcGATE  MUDD:   I  said,  Mr.  Chairman,  that 
on  the  strengtli  of  the  citation  that  I  used  the  other  day, 
it  has  been  done. 


THE  CHAIRMAN:   What  did  they  make  the  governor 


do? 


DELEGATE  MUDD:   In  that  case  --  I  have  forgotten 
the  citation,  now  --  but  there  was  a  mandanus  requiring 
him  to  make  an  appointment.   I  have  forgotten  the  name  of  thje 
case.   It  was  many,  many  years  ago. 

THE  CHAIRMAN:   I  wondered  what  would  happen 
if  he  refused. 


DELEGATE  MUDD:   I  guess  he  goes  to  jail,   I 


don't  know. 


THE  CHAIRMAN:   Ddegate  Pullen,  do  you  desire 
to  speak  in  opposition  or  in  favor. 

DELEGATE  PULLEN:   In  favor. 

THE  CHAIRMAN:   You  may  proceed. 

DELEGATE  PULLEN:   According  to  my  recollection, 
Delegate  Grant  the  other  day  reminded  our  esteemed 
colleagues  that  a  mandamus  was  issued,  or  whatever  you  call 
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it,  on  the  governor  about  1904  or  1905  to  perform  his  dutie^. 
My  recollection  also  is  that  the  chairman  agreed  that 
that  was  done. 

It  seems  to  me  tliat  as  a  layman  tliis  is  an 
answer  to  the  problem,  and  not  the  assumption  of  the  authority 
and  duties  and  responsibilities  of  the  governor  by  the 
judiciary. 

As  a  matter  of  fact,  I  think  that  the  matter 
is  not  too  great  a  problem,  except  it  is  invasion  of  the 
responsibilities  of  one  branch  of  government  by  another. 
Therefore,  I  should  like  to  support  the  suggestion,  or  the 
recommendation. 

THl:  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  opposition? 

Delegate  Wagandt. 

DELEGATE  WAGANDT:   Would  Delegate  Mudd  yield 
to  a  question? 

THE  CHAIRMAN:   Delegate  Mudd,  will  you  yield 
to  a  question? 

DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Wagandt. 
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DKLliCATE  WAGANDT:   Did  you  consider  having  the 
nominating  commission  make  the  appointment,  instead  of 
the  chief  judge,  in  the  case  where  the  governor  fails  to 
act? 

THE  CHAIRMAN:   Delegate  Mudd? 

DELEGATE  MUDD:   No.   I  recollect  no  discussion 
of  sucli  proposed  by  the  committee, 

TiiE  CHAIRMAN:   Delegate  Wagandt. 

DELEGATE  WAGANDT:   Would  that  be  an 
acceptable  compromise  on  this  particular  issue,  or  do  you 
see  some  pitfall  in  it? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Well,  personally  I  think  it 
would  be  much  better  for  the  chief  judge  of  the  Court  of 
Appeals  to  exercise  that  final  authority  than  for  the  nomi- 
nating committee  to  go  beyond  the  purpose  and  intent 
that  our  recommendation  thouglit  should  be  the  function  that 
the  committee  should  serve.   That  committee  should  make 
recommendations  in  the  form  of  a  list,  and  not  exercise 
the  appointive  power. 

THE  CHAIRMAN:   Does  any  delegate  desire  to 
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speak  in  favor? 

Delegate  Gill. 

DELLGATH  GILL:   Mr.  Chairman. 

THL  CHAIRMAN:   Delegate  Gill. 

DELEGATE  GILL:   Originally  my  intent  in  my 
amendment  was  to  strike  the  last  sentence  in  line  14,  be- 
cause in  reading  it  it  says,  "The  Governor  shall,"  and 
to  me  that  meant  that  that  was  a  mandate,  that  the  Governor 
would  oppose. 

When  we  elect  a  gaernor  we  elect  him  because 
we  think  he  is  driven  by  certain  things;  he  stands  for 
certain  things;  and  it  is  because  of  those  things  and  his 
character  that  he  is  elected  as  governor,  and  if  he  as 
governor  so  elected  would  refuse  to  uphold  the  Constitution 
--  so  for  that  reason  I  would  like  to  ask  Mr.  Mudd  a 
question,  and  then,  according  to  his  answer,  address 
myself  to  this  Convention. 

THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield  to 
a  question? 

DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Gill. 
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DELEGATE  GILL:   If  we  would  strike  the  last 
sentence  from  5.14,  according  to  your  previous  statement, 
would  you  still  say  that  the  governor  shall, 
be  in  the  form  of  a  mandatory  tiling  to  him? 

DELEGATE  MUDD:   Yes,  because  you  lose  "shall" 
in  the  last  line,   I  think  striking  the  last  sentence 
leaves  a  void  in  the  section. 

THE  CHAIRMAN:   Delegate  GiU 

DELEGATE  GILL:   You  think  it  leaves  a  void  that 
would  be  taken  care  of  when  he  takes  his  oath  to  uphold 
the  Constitution? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   No.   I  think  the  Governor 
would  be  very  derelict,  in  my  judgment,  and  not  a  good 
governor  if  he  did  not  exercise  the  appointive  power 
lie  is  here  given,  but  the  possibility  nevertheless  exists 
that,  for  reasons  known  only  unto  him,  he  might  not  appoint, 
and  a  vacancy  could  exist  for  ad  infinitum,  which  could  in 
definitely  affect  the  court  calendar  or  seriously  affect 
the  administration  of  justice. 

THE  CHAIRMAN:   Delegate  Gill. 
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DLLLGATE  GILL:  It  seems  to  me  that  the   Committee 
on  Style  might  be  able  to  rewrite  the  amendment 
that  Delegate  Mitchell  and  I  have,  because  we  have  a 
duplication  of  words  meaning  the  same  thing;  but  our  idea 
in  the  amendment  and  theidea  that  I  had  in  striking  the 
last  sentence  I  think  are  trying  to  get  to  the  same  point. 
If  it  does  not  change  the  meaning  of  it,  I  wonder  if  the 
Committee  on  Style  could  do  that,  if  they  would  agree  to 
that. 

THH  CHAIRMAN:  The  question  has  to  be  decided 
on  the  amendment.  We  can't  simply  decide  it  in  principle 
and  leave  it  to  the  Committee  on  Style. 

Delegate  Gill. 

DELEGATE  GILL:   My  last  statement  in  support 
of  the,  amendment  is  that  I  hope  that  the  delegates  will 
support  this  with  a  favorable  vote,  because  it  is  a  very 
very  vital  issue,  that  not  only  includes  conflict  of  interest, 
but  also  includes  the  mandate  of  the  governor,  which  you 
would  expect  the  governor  to  follow. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Marvin  Smith  to  speak  in  opposition. 
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DELEGATE  M.  SMITH:   Mr.  Chairman,  I  would 
like  to  make  a  couple  of  quick  statements  to  you. 

First  of  all,  the  proposition  that  a  provision 
in  the   Constitution  would  in  itself  be  unconstitutional 
under  that  Constitution  is  to  me  a  novelty  I  fail  to 
comprehend. 

Secondly,  I  would  say  to  you,  sir,  that  this  is 
a  safety  valve,  purely  and  simply.   If  this  is  put  into 
the  Constitution,  I  am  sure  that  no  governor  will  ever  have 
to  exercise  that  power.   If  it  is  not  in  the  Constitution, 
then  we  could  well  find  ourselves,  because  of  some  dispute 
of  some  kind  tliat  had  arisen,  in  a  situation  in  wliicii 
the  courts  of  this  State  could  be  paralyzed  while  tlie  liti- 
gation surrounding  a  potential  writ  of  mandamus  and  whether 
or  not  it  could  be  issued,  and  the  appeals  in  connection 
with  it,  ex  cetera,  were  all  fought  out, 

I  think  that  the  amendment  is  a  bad  one,  and 
the  proposal  here  is  a  wise  safety  valve. 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 

Delegate  White. 
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1  DELEGATE  WHITE:   I  wonder  if  Delegate  Smith 

2  would  yield  to  a  question? 

3  THE  CHAIRMAN:   Delegate  Smith,  will  you  yield 
^     to  a  question  from  Delegate  White? 

DELEGATE  M.  SMITH:   Yes. 
g  THE  CHAIRMAN:   Delegate  White. 

rj  DELEGATE  WHITE:   I  wonder  if  you  find  the 

Q     proposal  5.14,  the   last  sentence,  which  this  amendment 
g    would  strike,  in  conflict  as  5.14  now  stands?   It  seems 
-tQ  an  attempt  is  being  made  to  provide  an  escape  valve,  but 

Y^  5.04  says  that  the  Governor  shall  fill  the  vacancy  in  the 

•%2  office  of  chief  judge,  and  no  such  escape  valve  is  provided, 

. -  I  wonder  why  do  you  feel  it  is  necessary  to  mak€ 

^.  j;   a  provision  in  5.14  which  is  not  found  in  5.04,  dealing 
with  the  same  subject  matter? 

DELEGATE  M.  SMITH:   Because  the  courts  can  well 
proceed  to  operate  in  the  absence  of  a  chief  judge 
on  the  accepted  principle  that  in  the  absence  of  the  chief 
judge,  and,  as  a  matter  of  fact,  as  written  into  this  very 
provision,  that  the  associate  senior  judge  in  circuits 
shall  proceed  to  act. 
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1  THH  CHAIRMAN:   Delegate  White. 

2  DELEGATE  WHITE:   Mr.  Chairman,  I  wish  to  speak 

3  in  support  of  this  amendment. 

4  This  gives  us  a  golden  opportunity  to  do  one 

5  thing  which  we  set  out  to  do;  that  is  to  shorten  this 

5  j  Constitution.   We  may  strike  about  39  words  by  deleting 

I 

7  this  superfluous  wording,  and  I  urge  you  to  vote  in  favor 

8  of  the  amendment. 

9  THE  CliAIRMAN:   The  Chair  recognizes  Delegate 

10  Henderson  to  speak  in  opposition. 

11  DELEGATE  HENDERSON:   I  have  been  a  little  dis- 

12  turbed  by  the  statement  which  I  believe  was  attributed 
23  to  Delegate  Grant  with  reference  to  some  early  case, 
14  the  suggestion  that  a  writ  of  mandamus  would  serve  to 
■|c  compell  the  governor  to  make  a  choice  between  three  differeiit 
,g  candidates  that  are  proposed  to  him. 

,«  !|  Now,  just  how  a  court  could  require  the  governo 

i 
i| 

,Q  M  to  make  that  choice,  or  what  or  how  they  could  enforce 

,Q  !  such  a  thing  is  beyond  me. 

i| 

PQ  I!  The  general  rule  in  mandamus  --  I  am  not  familiar 

p,  !  with  this  case  that  they  speak  of  --  but  the  general  rule  is 
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that  mandamus  will  only  lie  to  require  the  Performance  of 
a  ministerial  duty,  and  here  the  mandamus  would  require 

a  choice  between  three> equal  possible  alternatives,  which  c^ll: 

for  judgment,  and  I  don't  see  how  the  court  could  compel 

the  governor  to  exercise  that  judgment;  so  I  think  if 

the  basis  of  this  is  that  it  is  unnecessary  to  provide 

an  alternative,  that  that  rests  on  a  very  weak  base. 

THE  CHAIRMAN:   Any  further  discussion? 

Delegate  Hardwicke, 

DELEGATE  HARDWICKE:   I  wonder  if  Delegate 
Henderson  would  yield  for  a  question. 

THE  CHAIRMAN:   Delegate  Henderson,  do  you  yield 
for  a  question? 

DELEGATE  HENDERSON:   Certainly. 

THE  CHAIRMAN:   Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   I  think  Delegate  Henderson, 
there  is  an  important  point  to  be  clarified  at  this 
juncture. 

The  other  day  we  passed  a  provision  which  would 
permit  someone  to  mandamus  the  legislature  to  enact  legis- 
lation of  a  given  type,  which  was  discretionary  in  nature 
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and  not  ministerial,  and  I  think  that  the  Convention 
went  ahead  with  that  particular  item. 

Is  that  what  we  are  doing  here,  or  is  that 
similar  to  the  proposition  before  us  with  regard  to  the 
governor? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   I  don't  recall  at  the 
moment  just  what  that  provision  was,  but  I  should  doubt 
whether  anything  which  calls  for  the  action  or  tlie  exercise 
of  judgment  could  be  compelled,  because  I  don't  see  how 
--  or  which  of  the  three  alternatives  the  governor  could  be 
compelled  to  do. 

That  is  why  I  think  the  choice  has  to  be  put  in 
other  hands,  and  I  might  say  that  in  the  case  of  the 
reapportionment,  even  if  the  court  tried  to  compel  the 
legislature  to  reapportion,  it  was  only  when  the  Supreme 
Court  said  that  that  duty  could  be  performed  in  the  alter- 
native by  the  court  iself  that  they  really  had  an  effective 
remedy, 

THE  CHAIRMAN:   Delegate  Hardwicke,  the  Chair's 
recollection  of  the  matter  that  you  just  mentioned  is 
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somewhat  at  variance  with  the  statement  you  just  made. 
I  think  the  question  arose  on  one  of  the  recommendations 
of  the   Committee  on  General  Provisions,   The  statement 
was  indeed  made  --  and  I  think  by  the  Chairman  of  the 
Committee  --  that  the  legislature  could  be  mandamused  to 
require  it  to  pass  legislation.   That  statement  was  contro- 
verted by  other  delegates.   I  don't  know  there  was  anything 
to  indicate  the  Convention  took  a  position  on  it  one  way 
or  the  other. 

Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Mr.  Chairman,  my  fellow 
delegates  just  reminded  me  that  was  the  case,  but  I  am 
particularly  anxious  that  the  record  of  this  Convention 
show  that  these  writs  will  not  lie  in  discretionary  areas, 
whether  it  is  with  regard  to  the  legislature  or  with  regard 
to  the  executive. 

THE  CHAIRMAN:   Delegate  Grant,  do  you  wish  to 
speak  in  opposition? 

DELEGATE  GRANT:   I  will  speak  in  opposition. 

THE  CHAIRMAN:  Just  a  moment. 

Does  any  delegate  desire  to  speak  in  favor  of 
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1  the  amendment? 

2  I  Delegate  Mitchell. 

3  I  DELEGATE  MITCHELL:   Mr.  President  and  fellow 
^  delegates:   I  think  that  I  would  like  to  repeat  the  language 

5  because  of  some  of  the  delegates  who  have  recently  come 

6  j  in.   Beginning  with  line  45  -- 

7  THE  CHAIRMAN:   I  think  they  all  have  the  amendment 

8  before  them,  Delegate  Mitchell.    It  is  amendment  2o. 

9  DELEGATE  MITCHELL:   It  would  provide  that  tlie 

10  governor  shall  appoint  one  of  the  nominees  witliin  bU  days 

11  after  receiving  the  list,  and  it  ends  there, 

12  It  would  then  set  a  time  limit.   I  would  say 

13  again  that  the  check  on  the  executive  is  the  people,  and 

14  i  I  think  we  are  safe  with  that  check  on  the  executive 

15  j  obligation. 

16  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

17  Grant  to  speak  in  opposition  to  the  amendment. 

18  j  DELEGATE  GRANT:  I  speak,  and  I  hope  that  the 

19  j  case,  two  cases  I  referred  to  a  few  days  ago  liave  not  mis- 

I 

20  ied  Delegate  Mitchell.   Here  essentially  what  I  referred 

21  to  was  the  Marvin  versus  Madison  Rule,  which  I  am  sure 
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she  is  familiar  with,  which  does  not  allow  one  branch 
of  the  executive,  federal,  to  be  mandamused. 

The  two  cases  in  Maryland  that  came  up,  one  camii 
up  in  the  1951  Constitution,  in  which  a  written  mandamus 
was  obtained  against  the  Constitution.  In  this  case 
the  Constitution  had  established  a  salary  of  $2,500  a  year 
for  Comptroller.  The  legislature  didn't  make  the  appro- 
priation. The  article  was  made  because  there  was  no  appro 
priation,  so  nothing  could  be  taken  from  the  public  treasur) 
to  pay  the  comptroller's  salary. 

The  court  held  that  since  that  was  a  ministerial 
act  directed  by  the  Constitution,  any  inferior  officer 
could  do  it. 

The  other  case  I  referred  to  is  known  as  Her- 
rick  V,  Swann  and  it  started  in  Governor  Swairf  s  term, 
finished  under  Governor  Bowie's  term,  whose  picture  is  on 
the  back  of  the  wall. 

In  that  case  there  was  an  election  in  which 
Mr,  Herrick  was  elected  as  judge.   This  was  in  the  transi- 
tion from  the  1804  to  1807  Constitution. 

What  happened  there  was  that  Governor  Swann, 
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1  because  of  political  considerations,  refused  to  issue 

2  I   his  commissions  to  the  judge.   They  attempted  to  rely 
5  I   on  the  Marker  v,  Madison  Rule,  and  they  held  that  it  did 

4  not  hold  the  ground.  This  was  a  ministerial  act. 

5  It  would  be  very  simple  for  the  governor  to 

g     issue  the  commsision  to  the  judge,  and  they  mandamused 

**  ] 

ijr  I  the  governor  to  issue  the  commission.   In  fact,  if  I  recall 

Q  correctly,  I  believe  they  mandamused  the  Secretary  of 

g  State  to  issue  it  in  the  governor's  name. 
IQ  THE  aiAIRMAN:   Delegate  Mitchell. 

11  DELEGATE  MITCHELL:   Would  Delegate  Grant  yield 

12  to  a  question? 

,^  THE  CHAIRMAN:  Delegate  Grant,  do  you  yield 

■^A  to  a  question? 

DELEGATE  GRANT:   Yes. 
It' 

^.  THE  CHAIRMAN:   Delegate  Mitchell. 

15 

DELEGATE  MTICHELL:  Delegate  Grant,  are  you  fami 
liar  with  the  provision  in  Article  VIII  of  the  present 
Constitution  that  no  person  exercising  the  functions  of 
one  of  the  said  departments  shall  assume  or  discharge  the 
duties  of  any  other? 
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1  THE  CHAIRMAN:   Delegate  Grant. 

2  DELEGATE  GRANT:   Yes.   In  a  separation  of 

3  powers.   I  am  familiar  with  that, but  I  want  to  bring  out 

4  it  was  in  the  case  of  two  ministerial  duties,  one  on  the 

5  legislature,  one  on  the  executive,  and  thosewere  issued, 

6  not  in  the  discretionary  area.   This  case  was  again  brought 

7  up  in  the  reapportionment  article  in  Maryland,  and  as 

8  Judge  Henderson  explained,  they  felt  there  was  sufficient 

9  ministerial  duty  in  reapportionment,  and  could  not  get 

10  into  the  judgment  area  to  a  sufficient  extent. 

11  THE  CHAIRMAN:   Delegate  Mitchell. 

12  DELEGATE  MITCHELL:  Would  you  consider  that 

13  language  a  mandate? 

l^    I  THE  CHAIRMAN:   Which  language? 

3^5  DELEGATE  MITC^IELL:   No  person  exercising  the 

Tg  functions  of  one  of  said  departments  shall  assume  or  dis- 

2Y  I   charge  the  duties  of  any  other? 

^Q  THE  CHAIRMAN:   Delegate  Grant. 

,Q  DELEGATE  GRANT:   Yes,  I  would  consider,  and 

2Q  ]!   I  believe  your  question  to  me  would  be  how  is  the  chief 


gn  i   justice  ordered. 
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1  I  would  say  inasmuch  as  it  is  directed  by  the 

2  Constitution  he  would  be  exercising  a  duty  directed  by  the 

3  Constitution  rather  than  a  duty  directed  by  his  department, 
♦  his  branch  of  government. 
6  THE  CHAIRMAN:   Delegate  Mitchell. 

6  DELEGATE ~ MITCHELL:   Mr.  President  and  Delegates; 

7  I  must  simply  emphasize  again  that  this  democracy 

8  was  built  on  the  separation  of  the  three  co-equal  branches 

9  of  government,  with  checks  and  balances,  to  make  sure  that 

10  there  wouldn't  be  too  much  concentration  of  power  in  any 

11  one  brahc,  and  I  submit  again  that  not  only  would  this  pro- 

12  vision  be  contrary  to  the  very  founding  principles  of  this 

13  government  and  this  country,  but  would  be  to  result  in  the 

i 

14  I  spectacle  of  judges  selecting  and  appointing  themselves 

i 

15  and  being  self -perpetuating;  and  I  think  that  is  contrary 

16  to  OUT   provisions. 

17  THE  CHAIRMAN:   Are  you  ready  for  the  question? 
19               The  quest ionarises  on  the  adoption  of  amendment 

19  26.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment;  a 

20  vote  No,  a  vote  against. 

21  Delegate  Gill. 
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1  DHLEGATE  GILL:   Mr.  Chairman,  I  would  like  to 

2  refer  you  to  Article  IV  in  the  present  Constitution,  section 

3  5,  and  it  says,  the  governor  shall  appoint  a  prson 

4  duly  qualified  to  fill  said  office,  who  shall  hold  the  same 

5  until  the  election  and  qualification  of  liis  successor;  and 

6  then  the  model  Constitution  says  the  Governor  shall  appoint, 

7  and,  of  course,  going  back  to  the  very  beginning  of  the 

8  debate  on  the  militia,  we  had  a  word,  a  debate,  shall 

9  or  may;  and  it  caused  a  change  in  the  voting  on  the  first 

10  vice  president  and  the  second  vice  president.   We  went  back 

11  to  the  suffrage  and  elections,  and  also  local  government, 

12  We  voted  on  shall  and  may  again,  and  as  pointed  out  by 

13  Delegate  While,  this  same  article,  section  5.04,  it  says 

14  the  governor  shall,  and  if  you  read  through  the  rest  of 

15  these  recommendations,  it  says  the  Superior  Court  shall,  the 

16  governor  shall,  the  District  Court  shall, 

17  If  they  are  all  going  to  do  it  because  it  says 

18  I   they  sliall  do  it,  why  do  we  think  that  the  governor  shall 

19  not  appoint  a  jufee  on  such  an  important  occasion?   I  just 

20  I   can't  see  why  "shall"  all  of  a  sudden  loses  its  meaning 

21  I   because  it  is  in  this  particular  article. 
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TIIL  CHAIRMAM:   Are  you  ready  for  the  question? 
The  question  arises  on  the  adoption  of  amendment  26. 
A  vote  Aye  is  a  vote  in  favor  of  the  amendment;  a  vote  No 
is  a  vote  against.   Cast  your  votes. 

Have  all  delegates  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  54  votesin  the  affirmative  and  73 
in  the  negative,  the  motion  is  lost,  and  the  amendment  is 
rejected. 

The  chief  page  will  distribute  Amendment  CG, 
While  the  amendment  is  being  distributed,  the  Chair  would 
like  to  acknowledge  the  presence  in  the  gallery  of  the 
Honorable  J.  W.  Diggs,  Chief  Judge  of  the  Circuit  Court 
of  the  Seventh  Circuit  of  the  State  of  Maryland. 

THE  CHAIRMAN:   JJelegate  Borom. 

DiiLtGATb  BOROM:   Mr.  Chairman,  a  point  of  per- 
sonal privilege.   I  would  like  to  announce  the  presence  of 
my  wife  in  the  gallery,  and  one-half  of  my  family,  my  son, 
who  is  upstairs,  along  with  former  State  Delegate  Alexander 
Stark  and  his  wife;  a  good  friend  of  mind,  Mrs.  Alice 
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Miller,  and  my  former  boss,  Berle  Louis,  who  is  formerly 
of  the  University  of  Maryland. 

THE  CHAIRMAN:   Delighted  to  have  you  with  us 
tiis  evening.   (Applause.) 

This  will  be  Amendment  No.  27. 

The  Clerk  will  read  the  amendment, 

MR.  QUILLEN:   Amendment  No.  27  to  Committee 
Recommendation  No.  JB-1,  by  Delegate  Chabot, 

On  page  4,  section  5.14,  Nomination  and  Appoint- 
ment, in  line  45  after  the  word  "vacancy."  add  this  sentence 

"If  a  list  sufficient  to  meet  the  requirements 
of  thissection  has  been  timely  received  by  the  governor,  but 
the  number  of  persons  on  such  a  list  has  been  reduced  by  the 
ineligibility  of  one  or  more  nominees  before  the  vacancy 
has  been  filled,  the  governor  may  return  the  list  to  the 
nominating  commission,  which  shall  present  him  witli  another 
sufficient  list  within  30  days  thereafter." 

THE  CHAIRMAN:   Amendment  No.  27  is  moved 
by  Delegate  Chabot.   Is  there  a  second? 

DELEGATE  CHILD:   Second. 

THECHAIRMAN:   Delegate  Chabot. 
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1  DELEGATE  CHABOT :   Mr.  Chairman,  inadvertently 

2  j  one  line  was  left  out,  and  it  makes  some  change  in  tlie 

! 

3  amendment.   May  I  read  tlie  words? 

4  I  have  given  the  amendment  as  corrected  to  Dr. 

5  I  Philips,  and  I  hope  before  the  evening  is  over  we  will  have 

6  it  printed, 

7  THE  CHAIRMAN:   How  long  ago  was  it  given? 

8  j  DELEGATE  ChABOT:   Just  after  we  had  recessed 

9  for  supper.   That  was  about  a  little  over  two  hours  ago. 

10  THE  CHAIRMAN:   Can  the  secretary  find  out  what 

11  the  status  of  the  amendment  is? 

12  We  will  have  to  pass  on  to  another  amendment, 

13  Delegate  Chabot,  I  understand  there  has  been  sonjie 

14  confusion.   Apparently  the  amendment  is  not  printed  yet, 
]L5  Is  the  Chair's  understanding  correct  that  the  omitted 
1Q  words  would  appear  between  lines  9  and  10,  and  would  read, 
27  "so  that  the  list  is  no  longer  sufficient"? 

18  DELEGATE  CHABOT:   Yes,  sir. 

19  I  THE  CHAIRM/uN:   In  the  absence  of  objection,  the 

20  Chair  will  assume  that  Amendment  No.  27  so  reads,  and  will 

21  substitute  the  correct  printed  copies  as  soon  as  it  is 
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received  from  the  print  shopt. 

The  language  of  the  amendment,  as  modified, 
would  read  as  follows; 

"If  a  list  sufficient  to  meet  the  requirements 
of  this  section  has  been  timely  received  by  the  governor, 
but  the  number  of  persons  on  such  a  list  has  been  reduced 
by  the  ineligibility  of  one  or  more  nominees  so  that  the 
list  is  no  longer  sufficient,  before  the  vacancy  is  filled 
the  governor  may  return  the  list  to  the  nominating  commission, 
which  shall  present  him  with  another  sufficient  list  within 
30  days  thereafter." 

li    there  any  objection  to  the  modification? 

If  not,  the  amendment  as  modified  will  be 
considered  as  liaving  been  submitted  by  Delegate  Chabot. 

Is  there  a  second. 

DELEGATE  CHILD:   Second. 
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Tilh  CHAIRMAN:   Delegate  Ciiild  seconds. 

The  Cliair  rccop.nizes  lJeley,ate  Chabot  to  speak 
to  the  amendment . 

UliLLGATt  CHABOT:   Tliis  is  intended  to  take 
care  of  anotiier  possiuility  whicji  I  suppose  is  likely  to 
occur,  at  least  as  often  as  the  possibility  taken  care 
of  in  the  committee's  draft  of  5.14. 

In  tlie  nature  of  things,  people  pass  away, 
people  move,  people  have  second  thoughts  as  to  whether  or 
not  to  accept  a  possible  appointment.   Such  activity, 
which  would  cause  the  list  of  nominees  to  be  reduced 
below  the  number  that  we  have  required,  that  is,  below 
the  number  three,  ouglit  not  to  compel  the  governor  to 
appoint  from  a  list  whicli  would  liave  been  an  insufficient 
list  if  it  had  been  presented  to  him  tiiat  way  in  tiic  first 
place . 

For  example,  if  there  people  had  been  presented 
on  the  list,  and  one  liad  passed  away  so  that  there  were 
only  two  left,  if  the  nominating  committee  liad  originally 
presented  only  two  people,  tne  list  would  not  have  been 
a  sufficient  one  and  the  governor  could  have  rejected  ±.. 
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Tliis  merely  permits  the  governor  under  such 
circumstances  to  send  the  list  back  to  the  nominating 
commission  and  say,  add  enough  people  so  that  you  have 
got  a  sufficient  list, 

TilE  CHAIRMAiN:   Delegate  Mudd. 

DELEGATli  MUUU:   Mr.  Chairman,  this  possibility, 
although  I  am  frank  to  admit  tnat  it  may  be  more  likely 
to  occur  than  failure  of  the  governor  to  appoint,  was 
not  discussed  by  the  committee  on  the  Judicial  Branch. 
Personally  I  am  not  unsympathetic  with  the  suggestion 
tnat  there  be  provision  for  such  contingency  as  Delegate 
Chabot  lias  attempted  to  provide  for  in  this  amendment, 
and  I  think  wiiich  is  entirely  consistent  with  some  ques- 
tions he  may  have  asked  me  at  the  time  this  section  on 
selection  was  presented  to  the  Convention. 

Personally,  and  on  first  blush,  I  have  some 
reservations  about  it,  but  all  I  can  say  is  that  as 
Chairman  of  ttie  committee,  I  am  not  unsympathetic 
witii  wnat  Delegate  Chabot  is  attempting  to  accomplish 
here,  if  it  is  couched  in  acceptable  language  and  my 
immediate  problem  is  with  reference  to  the  word  sufficient  , 
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1  THI:  CHAIRMAN:   Delegate  L.  Taylor,  for  what 

2  purpose  do  you  rise? 

5  ULLliGATE  L.  TAYLOR:   I  would  like  to  speak 

4      against  tlie  amendment, 

THE  CHAIRMAN:   Say  again  wiiat  you  were  about 
A      to  say.  Delegate  L,  Taylor, 

rf  DELHGATH  L.  TAYLOR:   I  would  like  to  speak 

Q      against  this  amendment. 

THE  CHAIRMAN:   Any  other  person  desire  to  speak 
in  favor  of  tiie  amendment?   Delegate  Singer? 

DELEGATE  SINGER:   Mr.  Chairman,  will  tlie 
22      sponsor  of  the  amendment  yield  to  a  question? 

THE  CHAIRMAN:   Delegate  Chabot? 
DELEGATE  CHABOT:   Yes, sir. 
THE  CHAIRMAN:  Delegate  Singer. 
DELEGATE  SINGER:   V^ould  this  amendment  not 
open  the  door  to  a  governor  so  disposed  to  try  to  convince 
one  of  tiie  nominees  to  remove  himself  from  a  list  so 
tiiatthe  governor  would  have  the  opportunity  of  getting 
tlie  list  back  from  the  nominating  commission  and  possibly 
having  another  chance  of  getting  someone  he  wants  on  the 
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list? 

THli  CHAIRMAN:   Delegate  Chabot? 
DELEGATE  CHABOT:   I  suppose  that  this  is 
possible,   I  suppose  that  almost  anything  we  do  here  is 
subject  to  misuse,   I  am  suggesting  that  we  ought  at 
least  to  provide  for  proper  situations  where  nobody  is 
attempting  to  misuse  the  method,  and  under  those  circum- 
stances, there  is  a  possible  gap  here.   If  you  can  see  a 
way  of  taking  care  of  botli  a  world  where  everybody  acts 
properly  and  a  world  where  everybody  acts  improperly  I 
am  quite  willing  to  join  with  you  in  that. 

I  am  satisfied  with  trying  to  deal  with  the 
world  where  a  reasonable  number  of  people  try  to  act 
reasonably  properly, 

THE  CHAIRMAN:   Delegate  L.  Taylor, 

DELEGATE  L,  TAYLOR:   Mr,  Chairman,  fellow 
delegates,  I  believe  Delegate  Chabot  has  a  very  good 
intention  in  mind,  but  I  feel  that  this  violates  a  very 
good  merit  plan  for  tiie  appointment  and  selection  of 
judges , 

When  the  nominating  commission  has  made  up  a 
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list  of  candidates  for  a  judgeship,  and  if  one  candidate 
decides  thathe  does  not  want  to  receive  the   office  or 
he  finds  that  somehow  he  cannot  serve,  I  think,  the  other 
two  may  be  qualified  candidates  for  the  office.   1  tiiink 
this  can  take  advantage  of  the  other  two  candidatees 
or  the  other  candidate.   I  believe  that  if  the  nominating 
commission  has  elected  several  candidates,  they  will 
select  the  best  and  if  you  study  the  civil  service 
system  and  other  merit  plans  of  employment,  you  will  find 
that  within  the  civil  service  employment  system,  you 
will  find  tliat  a  list  of  five  or  more  people  are  submitted 

If  one  person  refuses  to  accept  the  position 
then  the  next  person  is  in  line  for  the  position,  and 
I  have  known  of  situations  where  three  or  four  people 
were  in  line  for  a  position  and  one  person  was  asked  -- 
one  person  asked  to  resign  or  not  to  try  to  get  this  par- 
ticular job,  and  consequently  the  whole  list  was  thrown 
out  and  a  new  list  was  drawn  up, 

I  believe  that  a  governor  or  someone  could 
use  this  type  of  device  in  throwing  out  a  list  of 
qualified  candidates  for  judgeships.   This  is  why  I 
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oppose  the  amendment  and  the  reason  I  feel  delegate 
Chabot  has  a  good  aim  in  mind. 

Till-  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor?     Delegate  Cardin. 

DliLLGATE  CARDIN:   Mr.  Chairman,  I  would  like 
to  ask  a  question,  if  I  may. 

THE  CHAIRMAN:   To  whom  is  the  question  addressed 

DHLLGATH  CARDIN:   I  believe  it  would  be  Chairman 
Mudd. 

Not  being  trained  legally,  if  we  do  not  provide 
such  provision  in  the  Constitution,  what  would  happen 
in  effect  if  this  Constitution  were  adopted  and  we  did 
have  this  situation? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Well,  if  a  substitute  list  or 
a  list  was  made  sufficient  that  had  become  deficient  and 
the  question  was  raised,  I  assume  it  would  have  to  be 
judicially  determined,  if  there  was  no  provision  in  the 
Constitution  such  as  this. 

In  other  words,  if  a  list  was  furnished  the 
governor,  in  conformity  with  requirements  of  tliis  section, 
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and  because  of  that  or  some  such  happening  to  one  of  the 
nominees,  the  list  became  insufficient,  and  if  without 
this  provision  a  new  list  was  sent,  or  a  new  name  or 
names  were  substituted  for  the  party  who  may  have 
died  or  decided  not  to  accept,  and  then  the  question  was 
raised  that  such  procedure  was  not  allowed  by  the  Consti- 
tution, the  only  answer  I  could  see  is  the  Court  to  initia 
ly  determine  whether  it  had  been  done  as  implicitly  pro- 
vided in  the  other  sections  of  the  Constitution. 

That  is  a  long  answer, and  may  not  be  helpful 
but  I  have  no  other  suggestions  as  to  how  it  might  be 
solved, 

THE  CHAIRMAN:   Delegate  Cardin. 

ULLliGATE  CAf^DIN:   Could  something  of  this 
nature  be  solved  if  that  should  occur  subsequently  by  the 
General  Assembly? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   I  have  just  been  advised  by 
my  Constitutional  lawyers  that  it  could  not  be, 

THE  CHAIRMAN:   Any  delegate  desire  to  speak  in 
favor? 
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Does  any  delegate  desire  to  speak  in  opposi- 
tion?   Delegate  Bamberger. 

DHLLGATf:  BAMBliRGliR:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  Convention,  it  is  hard  to  speak  against 
this  amendment  but  I  am  afraid  thatyou  are  in  the  hands 
of  tne  lawyers,  and  worse  than  that,  you  are  in  tlic 
hands  of  the  tax  lawyers,  and  we  are  going  to  dot  i's 
we  have  already  dotted  and  cross  t's  we  have  already 
crossed. 

I  suggest  to  Chairman  Mudd  that  the  answer  to 
Delegate  Cardin's  question  lies  in  the  next  section, 
5.14;  if  what  we  are  concerned  about  is  that  a  Commission 
sends  to  the  governor  the  minimum  number,  three  names,  and 
it  turns  out  that  they  looked  in  the  wrong  telephone 
book  and  put  on  there  somebody  who  didn't  reside  in  a 
proper  county,  or  that  one  of  the  members  of  that  com- 
mission should  die,  then  the  list  which  they  have  sent  is 
not  a  list  of  a  minimum  of  three  that  is  required  by 
Section  5.14  and  it  doesn't  take  a  statute  and  it  doesn't 
take  Amendment  Number  27  to  empower  that  commission  to 
perform  its  duty  under  5.14,  which  is  to  supply  to  the 
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governor  tl\e  list  of  a  minimum  of  three,  at  least  alive, 
and  fairly  literate  people  for  appointment  to  the  Bench. 

As  I  say,  I  think  it  is  hard  to  speak  against 
the  amendment,  but  if  we  are  going  to  spend  out  time 
here  trying  to  guard  against  every  possible  contingency, 
guard  against  not  just  possibilities  but  even  against 
probabilities,  we  are  going  to  be  here  a  long  time, and 
we  are  going  to  produce  a  Constitution  which  will  be  longe 
than  the  one  that  we  have  now, 

I  suggest  that  we  vote  against  the  amendment. 

THH  CHAIRMAN:   Any   other  delegate  desire  to 
speak  in  favor  of  the  amendment?   The  Chair  recognizes 
Delegate  Scanlan  to  speak  in  opposition. 

DELliGATl:  SCANLAN:   I  am  sorry,  1  am  somewhat 
embarrassed.   Delegate  Bamberger  has  stolen  my  speech, 

THE  CHAIRMAN:  Any  other  delegate  desire  to 
speak?    Delegate  Schneider? 

DELLCATL  SCHNL IDli R :  Mr.  Chairmanm,  I  think 
for  the  reasons  which  were  pointed  out  earlier, that  we 
have  a  question  here  of  wliat  is  sufficiency  and  who  is 
to  determine  sufficiency  and  also  from  the  point  of  view 
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tiiat  the  list  would  be  made  up,  supposed  to  be  made  up  of 
tl\e  people  most  qualified  and  those  eligible  to  be  a  iudj^e 
so  if  there  is  only  one  or  two  left  after  somebody  on 
the  list  dies,  these  men  are  supposed  to  be  capable  and 
eligible  and  they  are  supposed  to  be  the  most  eligible 
and  the  most  capable  and  the  most  desirable  candidates 
for  judge  in  the  area,  so  that  it  would  seem  that  this 
would, adding  to  this  list,  would  be  adding  someone  who 
would  be  less  capable  and  less  desirable,  and  for  this 
reason  I  don't  think  there  is  any  real  problem  here. 

So  I  would  urge  the  defeat  of  this  motion. 

THL  CHAIRMAN:   Is  there  any  further  discussion? 
Delegate  Chabot? 

DELLGATli  CHABOT:   Just  before  supper  this 
Convention  voted  overwhelmingly  to  determine  that  under 
each  and  every  circumstance  in  the  matter  of  tlie  size 
of  the  Bar  or  what  else  you  must  have   at  least  three 
names  on  the  list. 

Now,  the  Convention  is  about  to  determine  that 
tnere  are  many  circumstances  under  which  it  is  okay  to  hav^ 
fewer  tlian  three  names  on  tlie  list. 
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I  will  bow  to  tlie  will  of  tlie  Convention,  but 
1  tnink  it  is  being  rather  ridiculous. 

THI:  CHAIRMAN:  Delegate  Mitchell. 

UHLHGATL  MITCHLLL:   I  simply  want  to  add  that 
Delegate  Bamberger  is  proposing  the  very  argument  whicn 
is  an  argument  against  wiiat  Chairman  Mudd  has  said  is 
iiighly  improbable,  but  possible,  that  a  governor  will  not 
exercise  his  obligation  to  appoint  one  of  tlie  nominees  to 
tlie  vacancy  and  tiien  lias  delegated  tiiat  to  the  judicial 
branch,  wiiich  we  continue  to  feel  is  a  violation  of  the 
doctrine  of  separation  of  powers,  and  it  is  in  that  spirit 
of  certainly  not  violating  tiie  doctrine  of  separation 
of  powers,  but  substituting  language  which  would  compel  tiu 
governor  to  act  wliich  tliis  amendment  by  Delegate  Chabot 
has  been  presented,  and  I  would  say  tiiat  this  is  pre- 
ferable to  liaving  a  chief  judge  appointed,  of  the  Court 
of  Appeals,  appointed  from  tiie  list. 

Till:  CilAlRMAiN":   Is  there  any  further  discussion? 
Ihe  pages  liave,  I  understand,  already  uistributed  tiie 
reprinted  amendment.   Will  you  please  destroy  your  other? 

Does  everybody  have  tne  reprint? 
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Please  destroy  your  other  copy  and  mark  tliis 
amendment  Number  27. 

The  Chair  would  like  to  ask  Delegate  Chabot 
two  questions  for  the  purpose  of  clarification. 

In  view  of  Delegate  Mudd's  inquiry  as  to  the 
meaning  of  tiie  word  sufficient,  in  line  13,  I  would  ask 
Delegate  Chabot  to  indicate  the   meaning  he  ascribes  to 

it,  and  also  to  indicate  whether  the  last  clause,  beginninj^ 

I 

witii  the  word,  which,  on  line  12,  is  intended  to  require  tl|ic 
commission  to  submit  an  entirely  new  list,  or  simply 
to  fill  in  the  gaps  in  the  existing  list. 

Delegate  Chabot. 

DHLHCATL  CHABOT:   With  regard  to  the  first  qucs 
tion  as  to  the  meaning  of  sufficient,  sufficient  in  line 
13  is  intended  to  refer  back  to  "sufficient"  as  first 
used  in  that  sentence,  a  list  sufficient  to  meet  the 
requirements  of  this  section. 

A  liiit  sufficient  to  meet  the  requirements 
of  this  section,  which  is  Section  5.14,  means  a  list  whicii 
contains  no  fewer  tiian  as  we  have  now  amended  it,  three 
or  more  than  five  eligible  persons,  the  way  these 
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sections  have  been  drafted.   The  definition  of  what  is  an 
elif,ible  person  is  found  in  5.13,  so  it  means  a  list  of 
no  fewer  than  tliree,  no  more  tiian  five  persons  who  are 
citizens  of  a  state  or  five  years  a  member  of  the 
state  Bar  for  five  years  and  reside  in  the  appropriate 
place, 

TUL  CHAIRMAN:   May  I  interrupt  you  there? 

So  that  the  committee  still  will  understand 
clearly  what  is  intended,  tne  word  sufficient  is  intended 
to  refer  only  to  numbers  and  not  to  indicate  that  there 
is  any  discretion  in  the  governor  as  to  whether  tiie 
persons  whose  names  are  on  the  list  are  or  are  not  eli- 
gible; is  that  correct? 

ULLHGATIi  CllABOT:   Well,  it  is  not  to  indicate 
any  discretion  on  the  part  of  the  governor  as  to 
whetiier  these  people  would  make  good  judges,  but  it  is 
more  than  just  numbers.   It  is  the  numbers  plus  the 
requirements  of  wnere  they  live  and  tiie  mcmbersliip  of  tne 
Bar,  and  so  forth. 

Mow,  your  second  question,  the  list  would  be 
a  sufficient  list,  wliether  this  involves  substituting 
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names  or  simply  adding  enough  names  to  reach  the  minimum, 
tnis     would  be  within  the  discretion  of  the  commission. 

I  would  assume  that  having  once  gone  on  public 
record  as  saying  that  Mr.  A  and  Mr.  B  are  qualified  and 
are  two  of  tlie  three  best  qualified,  it  would  be  an 
unusual  commission  ,who  would  then  present  the  governor 
with  the  list  that  did  not  include  Mr.  A  or  Mr.  B, 

THh  CHAIRMAN:   But  your  interpretation  is  the 
commission  would  have  that  discretion? 

DELEGATE  CllABOT:   The  commission  could  liave 
wiiatever  discretion  it  would  have  had  originally. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of  Amendment 
Number  27.   A  vote  Aye  is  a  vote  in  favor  of  the 
amendment.   A  vote  No  is  a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  ciiange  his  vote? 

The  Clerk  will  record  tne  vote. 

There  being  nine  votes  in  tne  affirmative  and 
Hi)  in  the  negative,  tiie  motion  is  lost,   Tiie  amendment 


(AHirl  llrporlr 


THE   JACK    SALOMON    REPOKTING    SERVICE 

100  Kqiiitnhle  ItuililiiiK 

H;illimorr,  Maryland  21202 


39-6760 


1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 


4278 


fails . 

Before  calling  the  next  amendment,  the  Chair 
wishes  to  announce  tnat  at  the  suggestion  of  one  of  the 
delegates,  I  have  asked  pages  to  fiave  at  the  doors  of 
both  the  front  and  the  back  galleries  copies  of  committee 
recommendation  JB-1  and  copies  of  any  amendments  that  are 
proposed. 

If  any  of  the  visitors  in  the  galleries  desire 
to  follow  the  debate,  you  may  ask  the  page  at  the  door 
and  obtain  a  copy  of  the  recommendation  and  a  copy  of 
any  amendments  then  pertinent, 

I  wish  also  to  announce  the  presence  in  the 
rear  gallery,  the  one  over  my  head,  of  Senator  Thomas  M. 
Anderson,  Jr.,  of  Montgomery  County,  and  present  in  the 
other  gallery,  I  think,  is  Mr.  Morris  H.  Blum,  the  presi- 
dent of  WANM  and  WXTC,  and  past  president  of  the 
Maryland-District  of  Columbia-Delaware  Broadcasters 
Association. 

Delighted  to  have  them  with  us.   (Applause.) 

Delegate  Schloeder. 

DELHGATL  SCllLOHDHR:    Mr.  Chairman,  I  would  liki 
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to  rise  on  a  point  of  personal  privilege.   I  am  neither 
a  lawyer,  nor  certainly. a  tax  lawyer,  nor  do  I  ever  expect 
to  liave   any  use  for  a  tax  lawyer,  but  I  would  like  at 
tiiis  time  to  dot  i's  and  cross  t's  of  another  nature  and 
ask  the  delegates  to  welcome  to  this  chamber  about  45 
members  of  an  organization  from  Baltimore  County  called 
Forum  4.   They  are  seated  behind  the  rostrum  and  also 
back  here. 

Thank  you. 

THE  CHAIRMAN:   Delighted  to  have  them,  (applause 

Delegate  James  Clark,  do  you  desire  to  have 
your  amendment,  CL,  offered  at  this  time? 

DELHGATE  CLARK:   No,  sir.   I  would  like  to  hold 
that  one. 

THE  CHAIRMAN:   Delegate  Kahl. 

DELEGATE  KAHL:   While  we  are  recognizing 
people  in  the  gallery,  it  is  my  privilege  to  welcome  to 
this  assembly  friends  of  mine  from  Baltimore  County,  Mr. 
and  Mrs.  Bellich,  and  Bill  llassom,  and  my  greatest  friend, 
my  mother  Mrs.  Mary  Kahl. 

THE  CHAIRMAN:   We  are  delighted  to  have  them. 
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X      ( applause , ) 

2  TilL  CHAIRMAN:   Delegate  Kirk  land. 

3  ULi LI; (; ATI-;  KIRKLAN'D:   Mr.  Chairman,  may  I 

4  introduce  tlie  really  and  truely  head  coach  of  my  family,  M|s 
g      Kirkland,  also  my  neighbors,  Mr,  and  Mrs.  Gillespie,  and 
Q             tncir  daughter  Doris.   (Applause.) 
17  Tin;  CHAIRMAN:   Will  the  pages  please  distribute 

tiie   amendment  Cli, 

Please    do   not    distribute    the   amendment. 
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il  DELI:GAT1-;    KILFHR:      Mr.    Cliairman, 
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10 

II    i  run  chairman:  Delegate  Kiefer. 

22  j  DhLLGATi:  KIliFlil^:    Mr.  President,  while  vvfc 

ij 

are  getting  the  next  amendment,  I  would  like  to  take  tiiis 

opportunity  to  announce  an  event  I  just  learned,  and  tiiat 

is  tliat  Delegate  Lloyd  Taylor  has  a  birthday  today,  and 

is  not  ashamed  to  admit  how  old  he  is.   He  is  a  very 

young  42,  and  our  hearty  congratulations  to  iiini .( Applause  .  )l 

THl:  CHAIRMAN:   Delegctc  Malkus,  do  you  still     ! 
desire  to  offer  your  amendment  CM? 

DHLLGATL  MALKUS:   Yes, sir,  Mr.  Chairman. 

THi;  CHAIRMAN:   The  pages  will  distril)ute 
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Amendment  CM. 

For  wiiat  purpose  does  Delej'.ate  Marion  rise? 

UHLIiGATL  MARION:   Mr.  Chairman,  a  point  of 
personal  privilege;  because  of  some  of  the  other  announce- 
ments which  have  preceded  mine,  and  aware  that  I  mip.iit  be 
reminded  of  my  lack  of  attention  at  home  were  1  remiss 
in  reminding  the  delegates  that  my  wife  too  is  in  the 
gallery,  seated  above  the  President's  liead.  (.Applause,) 

TIIL  CHAIRMAN:   Please  mark  this  Amendment  28. 
The  Clerk  will  read  the  amendment, 

MR.  QUILLliN:   Amendment  Number  28  to  Committee 
Recommendation  Number  JB-1  by  Delegate  Malkus. 

"On  page  4,  Section  5.14  Nomination  and 
Appointment  in  lines  39  tlirough  50  strike  out  beginning 
with  the  words  "appointing  one  person"  in  line  39  down  to 
and  including  the  letters  "nees"  in  line  50  and  insert 
in  lieu  thereof  the  words  "appointing  a  person  to  fill  tiie 
vacancy , " 

Till,  CHAIRMAN:   Tiie  Chair  would  like  to  announce 
before  submitting  the  amendment  tiiat  in  anticipation  tiiat 
someone  else  may  have  a  similar  thouglit,  tiiat  it  occurred 
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to  me  the  amendment  might  be  out  of  order,  since  it  is 
completely  inconsistent  with  Amendment  25,  which  was 
considered  and  rejected  and  amendment  24,  which  was 
adopted. 

It  does  do  exactly  the  opposite  of  what 
is  accomplished  by  Section  5.14  as  amended  by  Amendment 
24.   The  Chair,  however,  feels  thatthe  amendment  is  in 
order  at  the  present  time.   The  amendment  is  moved  by 
Delegate  Malkus. 

Is  there  a  second? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been 
seconded,  the  Chair  recognizes  Delegate  Malkus  to  speak  to 
the  amendment. 

DELEGATE  MALKUS:  Mr.  President,  members  of 
the  Convention,  I  hope  that  your  remarks  do  not  mean  that 
tiiis  amendment  lias  the  kiss  of  death. 

Now,  this  amendment,  Mr.  President,  is  very 
brief.   I  will  read  what  it  does:  the  governor  shall  fill 
a  vacancy  in  the  office  of  judge  by  appointing  a  person  to 
fill  the  vacancy. 
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That  takes  care  of  everything  else  that  we 
have  been  talking  about  for  a  long  time. 

In  this  amendment,  I  do  not  talk  about  the  evili 
of  politics  that  my  Chairman  Number  1  talked  about  earlier!  in 
the  evening  --  I  refer  of  course  to  those  who  do  not  know 
who  I  mean,  the  great  chairman,  Gallagher  of  my  committee 
but  this  is  an  amendment  that  carries  out  the  voice  of 
the  people. 

You  may  all  be  much  more  intellectual  than  the 
people.   I  am  talking  about  tlie  average  people,  and 
naturally,  we  are  on  the  upper  strata.   But  the  records 
will  show,  Mr.  President , that  during  the  last  eight  years 
every  appointment  to  the  Circuit  Court  judges  of  the  county 
or  to  the  superior  court  of  Baltimore  City  --  I  think 
that  is  the  name  of  your  high  court  over  there  --  every 
one  of  the  appointments  in  the  last  eight  years  that  have 
been  submitted  to  the  approval  of  the  people  have  been 
approved  by  the  people,  and  all  you  are  trying  to  do 
by  all  this  gingerbread  about  these  various  commissions 
and  committees  --  I  wish  I  had  enough  time  to  talk  about 
what  I  would  do  about  them  --  is  tiirow  out  the  window  tlie 
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wisdom  of  the  people.   You  are  saying  that  they  are  not 
smart  enough  to  decide  who  is  qualified  for  a  judge. 

Now,  Mr.  President,  I  will  wait  until  some  of 
the  humor  is  over,  Mr.  President,  and  then  I  will  continue 
my  discussion  of  the  subject  matter. 

Anything-  that  you  are  asked  by  this  so-called 
Niles  plan,  and  it  has  been  down  here  a  long  time,  or 
the  merit  plan,  which  is  a  misnomer,  any  governor  can 
do  what  this  calls  for.   He  can  ask  for  a  committee 
report  of  all  the  lawyers,  he  can  ask  for  a  citizen's 
report,  he  can  call  the  respective  people  in  his  community 
who  know  the  subject  matter,  and  he  can  say  to  them,  who 
is  the  best  qualified  man  for  judge. 

Now,  Mr.  President,  the  alarming  thing  to  me 
is  this:  that  so  many  people  here  that  benefited  by  the 
so-called  evil  program  are  enemies  of  tlie  program,  are 
now  opposed  to  it. 

I  will  be  glad  to  answer  any  questions  that 
anybody  would  ask  me  at  any  time  and  I  hope  there  would 
be  some  questions. 

Till:  CllAIl^'-IAN:   Does  any  delegate  desire  to  ask 
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Delegate  Malkus  a  question  concerning  his  amendment? 

Delegate  Koger? 

DELEGATL  KOGER:   Will  you  yield  to  a  question? 

T[1L  CHAIRMAN:   Delegate  Malkus. 

DELLGATl  MALKUS:   I  will  be  very  happy  to,  Mr. 
Koger. 

THE  CHAIRMAN:   Delegate  Koger. 

DELEGATE  KOGER:   Is  there  some  danger  of 
the  governor  appointing  a  political  figure  rather  than 
a  legal  expert  if  he  is  given  an  opportunity  of  appointing 
without  any  qualifications? 

DELEGATE  MALKUS:   Mr.  Koger,  answering  your 
question,  the  same  danger  that  the  governor  would  appoint 
some  sort  of  another  expert  rather  than  the  legal  expert. 

It  would  be  the  same  as  it  has  been  over  the 
many  years  in  the  past.   I  do  not  change  the  law  at  all.  I 
let  the  governor  in  his  wisdom  make  the  appointment.   I 
do  not  even  go  as  far  in  this  amendment  as  to  ask  that  the 
people  should  have  a  right  to  review.   In  tlie  past  the 
governor,  for  the  most  part,  has  in  the  last  eight  years 
been  completely  right  as  far  as  the  people  are  concerned,  ind 
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a  governor  is  a  man  of  honor,  a  man  that  understands  what 
the  people  want,  and  if  he  wants  to  stay  in  public  office 
he  will  appoint  the  right  man. 

THL  CHAIRMAN:   Delegate  Mudd. 

DELbGATE  MUUD:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  committee,  I  of  course  must  arise  in 
opposition  to  this  amendment. 

The  obvious  purpose  of  this  amendment  is  to 
destroy  the  full  effect  of  the  committee  recommendation. 

1  repeat  again  that  our  committee,  and  a 
talented  committee,  spent  a  great  deal  of  time  hearing 
witnesses,  reviewing  the  best  evidence  available  and 
debating  the  best  method  to  improve  the  selection  of  judges 
of  Maryland, 

We  have  had  a  minority  report.   We  had  delegate 
proposals  referred  to  us,  but  this  goes  beyond  any  idea 
that  was  ever  brought  to  the  attention  of  our  committee, 
and  now  represents  the  idea  of  one,  and  one  only  delegate 
of  this  convention. 

It  is  no   substitute  for  the  well  thought  -out 
plan  submitted  to  you  by  the  committee  on  the  Judicial 
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Branch.   It  is  certainly  no  improvement  over  the  present 
system  of  selecting  judges.   It  is  a  plan  designed  to 
place  in  the  governor,  and  solely  in  the  governor,  the 
matter  of  choosing,  without  the  help  of  any  commission, 
without  the  assistance  of  any  Bar  Association,  judges  from 
a  group  of  lawyers -we  have  been  told  who  represent  more 
than  5,000  in  tlie  state  of  Maryland. 

I  respectfully  suggest  to  the  proponent  of 
this  amendment  that  if  the  method  the  governor  is  going  to 
use  to  pick  the  right  man  for  the  right  job  is  to  call  up 
a  friend  who  knows  him,  then  it  is  entirely  possible  that 
before  exercising  his  choice,  and  intelligently  as  lie 
would  like  to  do,  he  miglit  have  to  call  up  five  thousand 
people,  because  there  are  over  five  thousand  lawyers  in 
the  state  of  Maryland. 

Therefore  it  is  perfectly  obvious  to  me  that 
this  amendment  should  be  defeated  and  defeated  resoundingH . 

THE  CHAIRMAN:   Any  other  delegate  desire  to  spe^k 
in  favor  of  the  amendment?   Delegate  Johnson? 

UELLGATl:  JOHNSON:   Mr.  Chairman,  I  rise  to  speak 
in  favor  of  the  amendment  because  I  think  that  Senator 
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Malkus,  Delegate  Malkus'  amendment,  although  I  doubt  very 
much  if  it  will  be  adopted  by  this  Convention,  I  certainly! 
believe  that  it  is  far  better  than  the  evil  and  havoc  tliat' 
we  are  going  to  place  upon  the  citizens  of  this  great  stats 
of  Maryland. 

The  members  of  the  minority  committee  of  the 
Judicial  Branch,  although  willing  to  go  along  with  the 
majority,  with  respect  to  the  nominating  committe  on  the 
appellate  court  level,  do  so  with  very  serious  misgivings. 

In  our  opinion,  Mr.  Chairman  and  ladies  and 
gentlemen,  this  program,  this  policy  of  nominating  commis- 
sions just  isn't  going  to  work,     in  our  very  humble 
opinion,  and  I  submit  to  you  that  our  opinion  is  at  least 
as  good  as  the  opinion  of  the  majority  members  of  our 
committee,  who  urges  adoption  because  they  believe  it 
will  work. 

We  don't  think  that  it  will,  and  we  are  appalle^ 
at  the  idea  of  locking  what  we  consider  to  be  an  un- 
proven,  unworkable  plan  into  our  Constitution  requiring 
a  Constitutional  amendment  to  take  it  away. 

We  are  deeply  concerned  about  what  is  going  to 
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^  happen  in  the  smaller  counties  around  the  state,  when 

2  there  are  just  enough  lawyers  to  serve  on  the  nominating 

_  commissions  and  still  be  eligible  for  judge, 

A  We  are  deeply  concerned  with  the  possible 

_      establishing  of  the  nominating  commissions,  either  for 
o 

or  against  minority  groups, 

„  I  submit  to  you,  ladies  and  gentlemen,  that  it 

_      is  going  to  be  next  to  impossible  for  any  member  serving 
o 

g     on  a  nominating  commission  to  be  objective  concerning  the 
selection  of  judges.   Suppose  he  is  a  labor  man,  suppose 
,*     he  is  a  management  man.   Suppose  he  is  a  member  of  a 
,„     minority  group. 

Do  you  think  that  it  is  likely  that  he  or  she 
is  going  to  be  objective  concerning  selection  of  judges? 

I  submit  that  this  is  the  worst  kind  of  politics 
I  submit  that  this  is  the  worst  possible  scheme  or  plan 
whereby  we  will  select  judges. 

Consider  the  fact  that  if  we  do  away  with  this 
plan  we  have  the  governor,  who  is  solely  responsible  for 
the  appointment  of  judges. 

THE  CHAIRMAN:   You  have  one-half  minute,  DelegatJe 
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Johnson . 

DELEGATE  JOHNSON:   Thank  you,  Mr.  Chairman. 

I  submit  that  the  governor  will  look  for  the 
best  man  available,  regardless  of  race  or  creed,  and  will 
pick  the  top  man  for  the  job.   He  will  have  all  sorts  of 
avenues  open  to  him.   If  you  limit  him  to  the  selection 
of  tlie  nominating  commission,  he  is  going  to  be  limited 
to  that  selection,  regardless  of  whether  or  not  the 
nominee  is  the  best  man  for  the  job  or  not. 

I  sincerely  believe  that  this  is  a  serious 
mistake  we  are  making  and  for  that  reason  I  am  going  to 
support  Delegate  Malkus  in  his  amendment, 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  opposition  to  the  amendment?    Delegate  Scanlan? 

DELEGATE  SCANLAN:   Will  Delegate  Malkus  yield 
for  a  question? 

THE  CHAIRMAN:   Delegate  Malkus,  do  you  yield 
to  a  question? 

DELEGATE  MALKUS:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   Delegate  Malkus,  if  your 
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amendment  should  pass,  placing  the  appointment  power  in 
the  governor's  hand  without  the  embellishment  of  the 
nomination  commission,  would  it  be  your  intention  to 
support  or  oppose  the  remainder  of  the  sections  that 
provide  that  the  judicial  nominee  shall  run  only  against 
his  record,  or  would  it  be  your  intention  to  move  to 
amend  the  committee's  report  or  support  the  minority's 
report  and  require  him  to  run  in  a  contested  election? 

THE  CHAIRMAN:   Delegate  Malkus? 

DELEGATE  MALKUS:  Mr.  President,  in  answering 
the  gentleman's  question,  I  can  do  it  without  hesitation 
or  without  reservation,  I  would,  even  though  I  feel  the 
people  should  have  the  right  say  and  the  last  say,  I  would 
not  offer  that  amendment  I  --  I  am  just  trying  to  get 
a  few  crumbs  --  I  want  it,  but  I  am  not  going  to  ask  for 
it.   Does  that  answer  your  question? 

THE  CHAIRMAN:   Delegate  Scanlan? 

DELEGATE  SCANLAN:   More  or  less. 

THE  CHAIRMAN:   Delegate  Malkus. 

DELEGATE  MALKUS:   While  I  am  on  my  feet, 
this  gives  me  an  opportunity  to  talk  again  but  my  friend 
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over  there  Mr.  Scanlan  said  earlier  today  that  he  wanted 
to  protect  the  executive  power.   I  just  happened  to  write 
that  down,  Al,  and  that  is  exactly  wliat  I  am  trying  to  do 
with  this  little  amendment,  protect  the  executive  power. 

THE  CHAIRMAN:   Any  other  delegate  desire  to  spe^k 
in  opposition  to  the  amendment?   Are  you  ready  for  the 
question?   The  Clerk  will  sound  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendmen' 
Number  28.   A  vote  Aye  is  a  vote  in  favor  of  the  amend- 
ment, a  vote  No  is  a  vote  against. 

Cast  your  votes. 

Have  all  delegates  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

THE  CHAIRMAN:   There  being  33  votes  in  the 
affirmative  and  90  in  the  negative,  the  motion  is  lost. 
The  Amendment  is  rejected. 

Delegate  Dukes,  do  you  desire  to  submit  your 

amendment  CW? 

DELEGATE  DUKES:   I  do,  Mr.  President. 

THE  CHAIRMAN:   The  pages  will  distribute 
Amendment  CW. 
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DELEGATE  UUKES:   If  I  may,  I  will  yield  to 
my  co-sponsor,  Mr.  Kiefer. 

THE  CHAIRMAN:   This  will  be  Amendment  Number 
29,   The  Clerk  will  read  the  amendment. 

MR.  QUILLEN:   Amendment  Number  29  to  Committee 
Recommendation  JB-l  by  Delegate  Dukes  and  Kiefer:   On  page 
4,  Section  5.14  Nomination  and  Appointment  line  4U  strike 
out  the  word  "five"  and  insert  in  lieu  thereof  the  word 
"ten". 

THE  CHAIRMAN:   The  amendment  is  submitted 
by  Delegate  Dukes  and  seconded  by  Delegate  Kiefer,   The 
Chair  recognizes  Delegate  Kiefer  to  speak  to  the 
amendment . 

DELEGATE  KIEFER:   Mr.  Chairman,  I  have  been 
on  the  executive,  or  the  judicial,  rather,  committee  of 
the  Bar  Association  for  Baltimore  City,  for  four  years. 
I  have  been  on  the  State  Bar  Association  Committee  on 
several  different  occasions.   I  have  listened  to  a  lot  of 
talk  condemning  the  actions  of  these  committees,  that 
have  been  purely  political.   I  have  resented  it. 

Nevertheless,  sir,  I  favor  this  general  plan. 
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However,  I  do  have  some  thoughts  about  it. 

I  think  there  are  certain  modifications  which 
make  it  important  to  consider.   One  is  the  --  not  so  much 
the  limitation  on  the  bottom  end  of  this  selection,  but  on 
the  upper  end. 

Now,  as  a  member  of  the  Judiciary  Committee  of  ^he 
Bar  Association  of  Baltimore  City,  we  have  for  many,  or 
on  many  occasions  considered  vacancies  for  the  Supreme 
Bench,  and  also  for  what  is  now  the  municipal  court,  what 
I  would  assume  will  be  the  district  court. 

In  time  after  time,  after  culling  through 
hundreds  of  names  and  efforts,  we  have  come  up  with 
lists,  and  this  is  not  just  confined  to  any  one  committee. 
We  liave  come  up  with  lists  of  from  anywhere  from  8  to 
13  names. 

This  does  not  apply  in  small  counties  like 
Allegany,  and  so  forth,  but  in  a  city  with  15  to  18  hundred 
practicing  lawyers,  where  there  is  a  vacancy  on  the  Bench, 
there  are  easily  10  to  12  or  more  people  equally  qualified, 
and  when  you  come  to  the  municipal  or  district  courts 
there  are  perhaps  even  more. 
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Now  I  suggest  that  tliis  is  an  important  amend 
ment ,  for  tliree  reasons.   First,  it  would  be  extremely 
difficult  to  limit  any  commission  of  appointive  people 
to  try  to  limit  to  five  people  the  qualified  people  in 
the  city  of  Baltimore  to  serve  on  a  district,  as  a 
district  judge  or  even  the  Supreme  Bench, 

Secondly,  it  puts  an  unnecessary  limitation 
on  the  governor,  which  I  don't  think  is  warranted , and  in 
the  third  place,  it  makes  the  office  of  a  judgeship  in 
this  area  a  rather  far  more  difficult  thing  to  aspire 
to,  if  only  five  people  are  eligible  in  a  particular  or 
for  a  particular  vacancy. 

I  believe  that  it  would  alleviate  some  of  the 
fear  and  trepidation  that  people  have  about  this  whole 
plan,  and  the  limitation  on  the  governor. 

I  frankly  think  that  this  does  not  defeat 
your  program.  Delegate  Mudd.   I  am  all  in  favor  of  it, 
but  I  do  believe  it  provides  in  heavy  populated  areas  a 
little  bit  more  leniency,  a  little  bit  more  freedom  of 
choice,  a  little  bit  more  ability  to  aspire  to  the  judge- 
ships, and  I  frankly  would  hope  that  you  will  adopt  the 
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amendment , 

THii  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  I  rise  reluctantly 
to  oppose  the  amendment  here  proposed  by  my  good  friends 
Kiefer  and  Dukes.   However,  we  are  now  playing  the  game 
of  numbers  again. 

I  feel  the  spirit  in  which  this  amendment  was 
offered  and  the  purpose  it  is  intended  to  accomplish  is 
laudable.   The  matter  was  discussed  in  our  committee,  and 
the  closest  --  well,  let  me  say  first,  that  we  did  not 
get  as  high  as  number  10.   We  did  discuss  the  number  two 
to  7,  or  7  as  a  maximum  on  the  list,  and  that  apparently 
was  discussed  at  some  length  and  my  notes  show  that  a 
proposal  or  motion  made  in  our  committee  to  make  the 
list  not  less  than  two  and  not  more  than  seven  received 
only  two  votes.   There  were  13  votes  against  it,  and  with 
four  abstaining. 

Accordingly,  I  can  assure  the  members  of 
the  Committee  of  the  Whole  that  we  did  consider  the 
advisability  of  enlarging  the  number  and  for  the  very 
reasons  suggested  by  Delegate  Kiefer,  but  it  was  our 
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conclusion,  by  majority  vote,  tliat  the  number  five  allowed 
for  the  lattitude  that  we  felt  was  all  that  was  necessary 
under  these  proposals  and  overall  recommendation. 

THE  CHAIRMAN:  Does  any  other  delegate  desire  to 
speak  in  favor  of  the  amendment? 

Any  other  delegate  desire  to  speak  in  opposition 

Are  you  ready  for  the  question?    The  Clerk 
will  sound  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
Number  29.  A  vote  Aye  is  a  vote  in  favor  of  the  amendment, 
A  vote  No  is  a  vote  against. 

Cast  your  votes, 

THE  CHAIRMAN:   Has  every  delegate  cast  his  vote? 

Does  any  delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote, 

THE  CHAIRMAN:   There  being  42  votes  in  the 
affirmative  and  75  in  the  negative,  the  motion  is  lost. 
The  amendment  fails. 

Are  there  any  other  amendments  to  Section 
5.14?   Are  there  any  amendments  to  Section  5.14?   Delegate 
Beatrice  Miller. 
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UELHGATH  B.  MILLER:   Mr.  Ciiairman,  I  have  an 
amendment  to  Section  5.14  whicli  I  gave  about  five 
minutes  ago  to  the  Clerk, 

THE  CHAIRMAN:  It  hasn't  been  printed  then,  if 
it  was  just  five  minutes  ago.  We  will  pass  on  to  Section 
5.15  and  come  back  to  it. 

Delegate  Gleason, 

DELEGATE  GLEASON:   Mr.  Chairman,  I  have  an 
amendment  to  Section  5.14  which  should  be  on  your  desk, 
please. 

THE  CHAIRMAN:   I  am  sorry,  I  didn't  understand 


you, 


DELEGATE  GLEASON:   I  said  I  have  an  amendment 


to  Section  5.14  which  should  be  at  the  desk, 

THE  CHAIRMAN:   Did  you  have  it,  Mr.  Clerk? 

MR.  QUILLEN:   No,  sir. 

THE  CHAIRMAN:   How  long  ago  was  it  printed? 
Was  it  before  today  or  in  the  past  half-hour? 

DELEGATE  GLEASON:   It  was  submitted  immediately 
after  we  adjourned,  after  dinner. 

THE  CHAIRMAN:   We  will  check  up  on  it. 
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2^  We  still  have  a  good  many  amendments.   The 

2      Chair  would  like  awfully  much  to  finisli  this  section  of 
-      the  article  this  evening.   We  will  proceed  to  Section 

5.15  and  come  back  to  5,14, 
g  Amendment  CI,   The  pages  will  please  distribute 

g      it.   Delegate  Chabot,  do  you  still  desire  to  offer  the 
amendment? 

DELEGATE  CHABOT:   No. 

THE  CHAIRMAN:   Do  not  distribute  it. 


4 


12 

13 

14 

16 

16 

17 

18 

19 

20 

21 


7 
8 

9 

,Q  Any  delegates  who  have  passed  up  amendments 

^^     to  the  clerk  and  no  longer  desire  to  offer  them,  would 
you  please  notify  the  Clerk? 

Delegate  Fornos ,  do  you  still  desire  to  offer 
your  amendment  AD? 

DELEGATE  FORNOS:   Yes,  sir, 

THE  CHAIRMAN:   Pages  please  distribute  Amend- 
ment AD. 

This  will  be  Amendment  Number  30.   Will  you 
please  add  tlie  name  of  Delegate  Pascal  to  the  sponsoring 
delegates,  Delegates  Fornos,  Fox,  Boileau,  and  Pascal. 

The  Clerk  will  read  tlie  amendment.  Amendment 
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1 

Number  30. 

2 

MR.  QUILLEN:   Amendment  Number  30  to  Committee 

3 

Recommendation  Number  JB-1,  by  Delegates  Fornos ,  Fox, 

4 

Boileau  and  Pascal.   On  page  5  Section  5.15  Appellate 

1 
5 

Courts  Nominating  Commission  line  10,  add  the  following: 

6 

"No  more  than  two  members  of  the  commission  may  be  resi- 

7 

dents  of  the  same  county." 

8 

THE  CHAIRMAN:   The  Amendment  having  been 

9 

seconded,  the  Chair  shall  recognize  Delegate  Fornos  to 

10 

speak  for  the  amendment. 

11 

DELEGATE  FORNOS:   Mr.  Chairman,  fellow  delegate 

>  t 

12 

I  shall  try  to  be  very  brief. 

13 

The  line  is  self-explanatory.   It  merely  calls 

14 

upon  this  convention  in  drafting  this  Constitution  to 

15 

assure  that  the  widest  possible  consideration  be  given  to 

16 

attorneys  who  may  be  judicial  timber  throughout  this 

17 

state,  and  also  to  assure  us  against  any  single  county 

18 

gaining  a  foothold  on  the  Court  of  Appeals  or  on  the 

19 

Intermediate  Court  in  this  state. 

20 

We  have  some  5,558  attorneys  in  the  state  of 

21 

Maryland  as  of  May  1,  1967;  some  3,112  of  them  are 
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engaged  in  the  practice  of  law,  or  reside  within  the 
City  of  Baltimore. 

It  is  quite  conceivable  that  when  you  elect 
six  lawyers  from  among  all  the  lawyers  of  this  state,  that 
all  six  of  them  could  come  from  Baltimore  City,   It  is 
also  just  as  conceivable  that  all  six  could  come  from 
Prince  Georges  County,  or  all  six  could  come  from  Montgomery 
County,  and  I  think  that  we  would  want  to  be  certain  that 
all,  or  as  many  of  the  counties  as  possible  are  represent 
ed  on  the  judicial  nominating  commission. 

There  are  those  who  will  argue  that  this  should 
be  left  up  to  statute.   I  submit  to  you  it  is  a  very 
broad  concept,  the  guaranteed  representation  of  people 
throughout  this  state  on  the  judicial  nominating  commissio^, 
and  I  would  hope  that  you  would  adopt  this  amendment, 

TiiE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  this  amendment, 
again,  is  an  effort  to  put  in  the  Constitution  a 
provision  to  protect  against  the  possible,  but  the 
improbable . 

Personally  I  am  not  unsympathetic  with  the 
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spirit  of  the  amendment,   I  think  it  highly  improbable 
tiiat  without  the  amendment  the  commission  might  be 
taxed  in  any  manner  suggested  by  Delegate  Fornos  or 
that  might  be  in  the  mind  of  the  other  proponents  of 
this  amendment, 

I  will  vote  against  the  amendment,  consistent 
with  the  majority  report,  and  if  any  other  member  of 
the  committee  who  has  not  had  an  opportunity  to  express 
a  view  on  this  matter,  pro  or  con,  desires  to  do  so, 
I  invite  their  attention  to  the  amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor  of  the  amendment? 

Any  other  delegate  desire  to  speak  in  opposi- 
tion to  the  amendment? 

^^  Are  you  ready  for  the  question?   The  Clerk 

^"      will  sound  the  quorum  bell.   The  question  arises  on  the 
adoption  of  Amendment  30.   A  vote  Aye  is  a  vote  in  favor 

^°  of  the  amendment.   A  vote  No  is  a  vote  against, 

^9  I  Delegate  Bothe? 

20  I  DELEGATE  BOTHE:   Mr.  Chairman,  1  have  a  ques- 

tion of  the  sponsor  of  the  motion. 
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THl:  CHAIRMAN:   Delegate  Fornos ,  do  you  yield 
to  a  question? 

DELHGATE  FORNOS:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   Is  it  your  intention  that  if 
the  lawyers  in  the  state  should  desire  to  elect  more  than 
two  attorneys  from  the  same  county,  that  they  would 
be  precluded  from  doing  so  under  this  amendment? 

If  so,  how  would  the  question  be  handled,  if 
more  than  two  lawyers  happened  to  be  elected  on  the 
top  of  the  ballot? 

THE  CHAIRMAN:   Delegate  Fornos. 

DELEGATE  FORNOS:  I  believe  Delegate  Bothe, 
that  you  could  make  that  clear;  the  communication  that 
would  be  distributed  throughout  the  state,  and  you  could 
keep  it  on  a  restrictive  basis,  two  per  county, 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Marion  rise? 

DELEGATE  MARION:   I  too  would  like  to  direct 
a  question  to  Delegate  Fornos. 

THE  CHAIRMAN:   Delegate  Fornos,  do  you  yield  to 
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a  question? 

DELHGATE  FO.RNOS :   Certainly. 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARIOiN:   As  I  read  your  proposed 
amendment,  would  it  not  be  possible  for  the  governor 
by  appointing  two  lay  members  from  Baltimore  City  to 
preclude  the  election  of  any  lawyer  member  from  the 
legal  talent  that  resides  in  the  City  of  Baltimore? 

THE  CHAIRMAN:   Delegate  Fornos. 

DELEGATE  FORNOS:   I  believe  Delegate  Marion, 
that  the  implementing  statute  would  have  to  make  it  very 
clear  how  we  would  conduct  this  election. 

Certainly  we  are  leaving  the  implementing  legis 
lation  to  the  legislature  and  it  is  more  the  concept  I 
am  advocating  here  today,  to  protect  the  rights  of 
these  individuals, 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   Might  it  not  be  better  to  lea|e 
the  problem  to  the  implementing  legislation,  for  example, 
for  the  purpose  of  providing  that  one  lawyer  member  and 
one  lay  member  should  come  from  each  of  the  six  judicial 
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•^  circuits,  presuming  that  six  judicial  circuits  of  the 

2      Court  of  Appeals  would  be  prepared  in  much  the  same 
manner  as  we  now  have  that? 

THE  CHAIRMAN:   Delegate  Fornos, 

DELHGATE  FORNOS:  It  is  possible,  if  the  legis- 
lature wanted  to  do  this  that  they  could  so  implement  this 
meaning. 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   Would  it  not  be  possible 
for  us  to  do  that  in  this  Convention  as  a  part  of  that 
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-.      schedule  of  supporting  legislation? 


THE  CHAIRMAN:   Delegate  Fornos. 

DELEGATE  FORNOS:   In  checking  with  your 
committee  and  with  your  chairman,  I  see  no  such  indication 
and  certainly  it  has  not  been  offered  in  the  majority 
report,  where  other  committees  have  made  it  clear  that 
if  there  is  transitional  legislation  contemplated  that 
at  least  we  are  being  told  about  it. 

THE  CHAIRMAN:   Delegate  Fornos,  the  Chair  is 
puzzled  by  the  reference  in  recent  questions  to  imple- 
menting legislation.   Is  it  intended  that  there  be  another 
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amendment  providing  for  implementing  legislation? 

UELliGATE    FORNOS:      No,    sir. 

THI:  CHAIRMAN:  Is  there  anything  in  the  present 
provisions  included  in  the  committee's  recommendation  that 
call  for  legislative  implementation? 

DELEGATE  FORNOS:  No,  sir.  That  was  Mr.  Marion 
question,  though. 

THE  CHAIRMAN:   Is  there  any  further  discussion? 

Are  you  ready  for  the  question?    A  vote 
Aye  is  a  vote  in  favor  of  the  adoption  of  Amendment  Number 
30.   A  vote  No  is  a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote?   The  Clerk  will  record  the 
vote. 
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THE  CHAIRMAN:   There  being  51  votes  in  the  affirm- 
ative and  72  in  the  negative,  the  motion  is  lost.   The 
amendment  fails. 

Are  there  any  other  amendments  to  Section  5.15? 
Delegate  Johnson. 

DELEGATE  JOHNSON:   Mr.  Chairman,  there  is  an 
amendment  as  proposed  by  the  Minority  Report  to  the  Judicial 
Branch.   I  believe  it  is  Amendment  E  to  Section  5.15. 

THE  CHAIRMAN:   You  have  an  amendment  to  Section 
5.15,  Delegate  Johnson? 

DELEGATE  JOHNSON:   That  is  correct,  Mr.  President 

THE  CHAIRMAN:   I  am  sorry,  this  was  entitled  to 
priority  consideration.   The  Chair  didn't  have  it.   The 
Clerk  will  distribute  the  Amendment  E.   This  will  be  Amend- 
ment 31,  Section  5.15.   The  Clerk  will  read  the  amendment. 

MR.  QUILLEN:   Amendment  No.  31  to  accompany  Minority 
Report  No.  JB-1  to  Committee  Recommendation  No.  JB-1  by  Delei- 
gates  Johnson,  Harkness,  Hickman,  Kahl,  Murphy,  Siewierski  apd 
Rush.   On  Page  5,  Section  5.15,  Appeal  Courts  Nominating  Com- 
mission, Lines  8  and  9,  strike  out  the  two  commas,  insert  thij 

word  "and"  following  the  word  "persons"  semicolon,  and  striki? 
out  the  words  "and  one  judge  of  the  Court  of  Appeals^, 
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1  THE  CHAIRMAN:   The  amendment  having  been  secondedj, 

2  the  Chair  recognizes  Delegate  Johnson  to  speak  to  the  amend- 

3  ment .   Delegate  Johnson,  the  Chair  is  not  clear.   The  de- 

4  bate  schedule, I  had  taken  it  that  controlled  debate  was  on 

5  Section  5.19;  is  that  correct? 

6  DELEGATE  JOHNSON:   My  understanding,  Mr.  Chair- 

7  man,  is  it  pertained  to  Sections  5.15  through  5.19.   I  may 

8  be  in  error  about  that.   I  don't  think  that  much  controlled 

9  debate  will  be  necessary. 

10  THE  CHAIRMAN:   All  right.   Let  me  ask  you,  are 

11  there  any  other  minority  amendments  to  Sections  5.16,  5.17, 

12  5.18,  5.19? 

13  DELEGATE  JOHNSON:   There  may  be,  depending  on 

14  the  action  of  the  Committee  of  the  Whole  with  respect  to 

15  Section  5 . 15 . 

16  THE  CHAIRMAN:   I  think  we  had  better  then  con- 

17  sider  this  as  controlled  debate  for  the  group  of  sections 

18  with  respect  to  the  related  amendments,  related  in  the 

19  sense  of  being  recommended  to  Amendment  No.  31,  which  I  take 

20  it,  or  I  do  take  it,  that  all  of  the  other  amendments  to  this; 

21  section  would  have  the  effect  of  eliminating  a  judge  as  a  meriiber 
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of  the  Commission.   Is  this  correct? 

DELEGATE  JOHNSON:   With  all  due  respect,  yes, 
Mr.  Chairman. 


THE  CHAIRMAN:   The  Chair  recognizes  Delegate 


Johnson 


DELEGATE  JOHNSON:   Mr.  Chairman,  and  ladies 
and  gentlemen,  in  spite  of  the  fact  that  I  feel  like  Gen- 
eral Custer  at  the  last  stand,  when  he  allegedly  said,  I 
can't  understand  any  of  this,  they  all  seemed  very  friendly 
at  the  dance  last  night,  and  in  spite  of  that,  Mr.   Chair- 
man, and  fellow  delegates,  this  may  be  our  last  stand;  and 
it  is  a  very  important  one,  and  I  urge  you  to  give  it  -- 
well,  just  give  it  that  consideration  it  deserves. 

Now,  the  purpose  of  the  amendment  with  respect 
to  5.15  and  the  following  sections  would  be  to  take  the 
judge  off  the  spot,  if  you  will,  and  to  remove  the  judge 
from  what  by  the  actions  of  the  Committee  of  the  Whole  we 
hope  will  be  an  impartial  nominating  commission. 

Let  me  tell  you  why  in  just  a  moment.   First,  by 
removing  judges  from  the  Nominating  Commission,  the  Jud.iciar^ 
itself  is  free  from   possible  taint  with  respect  to  conflict 
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1  of  interest.   A  member  of  the  Commission  may  not  be  con- 

2  sidered  for  appointment,  for  obvious  reasons,  and  this  is 

3  dealt  with  in  a  later  section.   The  minority  members  of 

4  the  Judicial  Branch  Committee  feel  that  sitting  judges  shouljd 

5  be  kept  off  the  Nominating  Commission  because  they  will 

6  publicly  be  accused  of  attempting  to  stack  the  nominations 

7  with  their  friends,  no  matter  how  untrue  this  may  be. 

8  Not  having  a  judicial  member  on  the  Nominating 

9  Commission  does  not  mean  that  the  Commission  could  not  con- 

10  suit  with  judges  during  their  deliberations;  and  indeed, 

11  I  submit  that  they  probably  will,  and  with  a  great  deal  more 

12  freedom. 

13  A  second  important  attribute  to  this  proposal 

14  is  that  an  even  number  of  persons  would  thereby  be  involved 

15  on  the  Nominating  Commission.   We  are  speaking  now  of  Sec- 

16  tion  5.15,  and  if  this  amendment  is  adopted,  we  would  have 

17  six  lawyers  and  six  non- lawyers  on  this  appeal  at  court's 

18  Nominating  Commission,  and  in  our  opinion,  this  might  well 

19  require  a  greater  effort  to  obtain  a  consensus  among  the 

20  members  than  otherwise  would  have  been  the  case.   The  even 

21  number  further  would  provide  a  check  on  any  efforts  a  governbr 
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1  might  make  to  stack  the  Nominating  Commission  in  his  favor. 

2  For  those  reasons,  Mr.  Chairman  and  fellow  dele- 

3  gates,  I  urge  the  adoption  of  this  amendment. 

4  THE  CHAIRMAN:  Delegate  Mudd . 

5  DELEGATE  MUDD:   Mr.  Chairman,  ladies  and  gentle- 
5  ment  of  the  Committee,  I  rise  to  oppose  this  amendment. 

7  We  have  heard  considerable  debate  on  this  Article 

8  regarding  the  power  of  the  judges,  and  now  the  indication  is 

9  that  the  judges  or  a  judge  might  try  to  dominate  a  nominat- 

10  ing  commission. 

11  It  was  the  view  of  the  majority  of  our   Committee 

12  and  a  view  which  I  share  that  the  usefulness  of  a  judge  on 

13  a  nominating  commission  is  very  great.   It  seems  to  me  that 

14  a  judge  is  in  a  peculiar  position  to  know  best  the  abilities 

15  of  the  lawyers  who  practice  before  the  Bench.   His  evalua- 

16  tion  of  those  who  might  be  receptive  to  appointment  is  more 

17  valuable  than  that  of  associate  lawyers,  as  well  as  laymen. 
19  In  our  telephone  conversation  or  conference  of 

19  one  hour  with  the  Nominating  Commission  in  Missouri,  it  is 

20  my  recollection  that  the  specific  question  was  asked,  whethejr 

21  there  had  been  any  effort  there  over  the  long  period  of 
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years  when  this  plan  has  been  in  effect  in  that  State  for 
the  judge  to  dominate  the  Commission. 

The  answer  was  in  the  negative. 

I  respectfully  suggest  that  judges  cannot  dominatje 
lawyers,  especially  in  the  matter  of  such  as  a  nominating 
commission.   The  lawyers,  as  well  as  the  laymen,  are  going  tjo 
exercise  their  own  judgment  in  the  matter  of  this  selection . 
At  the  Bench,  when  the  judge  is  on  the  right  side  of  the 
Bench  and  for  purposes  of  rulings  and  accepting  rulings, 
the  lawyer  is  on  the  wrong  side  of  the  Bench,  it  is  another 
matter;  but  in  my  humble  judgment,  the  lawyer  and  the  judge 
and  the  layman  will  approach  the  responsibility  of  the  Nomin^t 
ing  Commission  in  the  best  interest  of  the  State  and  join 
forces  in  selecting  those  best  equipped  and  without  fear  or 
friendship.   I  therefore  oppose  the  amendment  on  the  basis 
that  a  judge  can  make  and  will  make  a  valuable  contribution 
to  the  Nominating  Commission. 

THE  CHAIRMAN:  Delegate  Johnson. 

DELEGATE  JOHNSON:   Are  we  under  controlled  debate^ 

THE  CHAIRMAN:   Yes,  you  still  have  time  to  allo- 
cate. 
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1  DELEGATE  JOHNSON:   I  believe  Delegate  Harkness 

I 

2  wanted  to  speak  to  this  amendment,  Mr.  Chairman. 


3 


THE  CHAIRMAN:   How  much  time? 

4  DELEGATE  JOHNSON:   Two  or  three  minutes,  whatever 

5  Delegate  Harkness  would  need,  'I  believe. 

5  THE  CHAIRMAN:  Delegate  Harkness. 

7  DELEGATE  HARKNESS:   Mr.  Chairman,  very  briefly 

9  I  want  to  call  to  this  body  again,  which  I  did  last  week, 

9  the  principle  that  disturbs  me  about  the  whole  Judicial 

10  Article.   If  the  delegates  would  make  a  careful  reading  of 

11  sfection  by  section,  you  see  that  we  are  heaping  upon  the 

12  Judiciary  of  this  State  the  highest  power  that  I  know  has 

13  been  bestowed  upon  the  Judiciary  of  any  State. 

14  First  we  have  judges  appointing  judges.   Now  we 

15  have  judges  on  the  Nominating  Commission  to  recommend  judges 
Ig  for  appointment. 

17  Now  I  call  the  attention  of  the  delegates,  when 

I 

18  this  matter  came  before  the  Bar  Association  a  number  of  years! 

19  ago,  Judge  Menchine  from  Baltimore  County  at  that  time  op- 

20  posed  the  judge  on  the  Nominating  Commission.   He  just  a 

21  few  weeks  ago  appeared  before  the  Judicial  Branch  and  again 
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1  expressed  his  opposition  to  a  second,  and  he  says  he  ques- 

2  tions  both  the  wisdom  and  the  propriety  of  having  a  judge 

3  on  the  Nominating  Commission  that  is  going  to  make  the 

4  recommendation  for  the  selection  of  the  judge. 

5  It  is  my  firm  belief  that  no  judge  should  be 

6  on  such  a  commission.   We  believe  that  a  commission  without 

7  the  benefit  of  a  judge  will  arrive  at  a  fair  and  just  de- 

8  cision.   We  feel  that  such  a  position  eliminating  the  judge 

9  will  make  it  far  more  acceptable  to  the  public.   We  feel 

10  that  if  you  want  to  really  get  an  independent  recommendation 

11  from  the  Nominating  Commission,  then  I  respectfully  then 

12  suggest  that  we  should  omit  the  judge  from  that  Commission. 

13  THE  CHAIRMAN:  Delegate  Mudd . 

14  DELEGATE  MUDD:   How  much  controlled  time  do  we 

15  have,  Mr.  Chairman,  fifteen  minutes? 

16  THE  CHAIRMAN:   You  have  thirteen  and  a  half  min- 

17  utes  yet  to  allocate. 

18  DELEGATE  MUDD:   I  delegate  three  minutes  to 

19  Delegate  Hodge  Smith. 

20  THE  CHAIRMAN:   Delegate  J.  H.  Smith. 

21  DELEGATE  J.H.  SMITH:   Mr.  Chairman  and  members 
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of  this  Committee,  I  will  be  very  brief.  All  the  evidence 
before  our  Committee  was  to  the  effect  that  there  should  be 
a  judge  on  these  nominating  commissions. 

Now  it  was  repeated  time  and  again  in  the  evidenc 
before  our  Commission,  that  not  only  was  the  makeup  of  the 
Commission  in  Missouri,  where  this  plan  has  been  in  effect 
for  twenty-seven  years,  did  they  have  a  judge  on  the  Com- 
mittee, but  that  they  found  his  advice  very  helpful. 

It  is  not  a  matter  of  great  m@ment,  but  the 
answer  keeps  coming  back  to  you,  who  knows  better  than  a 
judge  the  capabilities  of  an  attorney  who  appears  before 
him.   He  has  a  chance  to  see  his  written  work,  he  has  a 
chance  to  hear  his  arguments  in  court;  and  we  just  felt 
that  this  was  a  wise  move. 

THE  CHAIRMAN:  Delegate  Johnson. 

DELEGATE  JOHNSON:   Mr.  Chairman,  I  yield  three 
minutes  to  Delegate  Neilson. 

DELEGATE  NEILSON:   Mr.  Chairman,  I  don't  know 
that  I  will  need  the  three  minutes,  and  I  thank  Delegate 
Johnson  for  the  opportunity  to  speak  on  his  behalf  and  on 
behalf  of  the  minority  who  proposed  this  report. 
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I  believe  that  the  knowledge  of  the  City  judges, 
of  course,  would  be  most  helpful  to  the  Committee  that  is 
making  the  investigation,  and  I  feel  sure  that  any  committee 
in  any  investigation  would  poll  each  of  these  judges  before 
making  a  selection.   At  the  same  time,  it  strikes  me  that 
perhaps  a  judge  may  be  sitting  on  the  committee  to  select 
the  person  who  will  be  sitting  next  to  him,  or  closeby  in 
the  same  circuit  and  could  be  very  embarrassed,  or  perhaps 
tliere  could  be  some  animosity  on  the  newly  appointed  judge 
between  one  that  was  on  the  committee,  because  this  sitting 
judge  didn't  pick  him  in  the  first  place, 

I  feel  that  the  fact  that  the  judges  in  the 
particular  circuit  or  in  the  district  where  the  attorneys  arje 
practicing  would  review  the  work,  as  suggested  by  Delegate 
Smith,  but  here  again,  I  believe  that  the  judge  would  be  takjen 
off  the  spot  not  to  be  on  the  committee. 

I  would  therefore  go  along  with  this  proposal 
and  any  proposal  to  keep  any  judge  off  the  Nominating  Com- 
mittee. 

THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDD:   Mr.  Chairman,  1  yield  three  min- 
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utes  to  Delegate  Marion. 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   Mr.  Chairman,  ladies  and  gentle- 
men, the  evidence  which  we  heard  in  our  Committee  was  to 
the  effect  that  a  system  such  as  this  with  a  judge  as  the 
odd  member  of  the  Nominating   Commission  works. 

There  is  no  reason  to  assume  that  if  it  works 
elsewhere, it  is  not  going  to  work  here.   There  are  many 
instances  at  Bar  Associations,  on  the  Rules  Committee  and 
elsewhere  where  judges  serve  with  lawyers,  and  there  is  no 
reason  to  assume  that  here  the  judge  is  going  to  dominate 
more  than  we  would  expect  him  to  dominate  in  these  other 
instances . 

1  think  it  is  important  to  get  a  third  perspec- 
tive in  connection  with  the  selection  of  the  names  which  wil 
be  submitted  as  nominees.   A  layman  can  bring  one  perspective 
and  it  is  a  valuable  perspective;  a  lawyer  can  bring  another 
perspective  and  I  submit  to  you  that  a  judge  can  bring 
still  a  third  perspective  on  those  potential  nominees  who 
are  being  considered  bw:he  Commission. 

For  that  reason,  I  urge  that  this  Committee  of 
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1  the  Whole  support  the  Committee  on  Judicial  Branch  in 

2  its  recommendation  that  there  be  a  single  judge  on  a  com- 

3  mission  where  he  will  be  outvoted  by  lawyers  and  laymen. 

4  THE  CHAIRMAN:   Delegate  Johnson. 

5  DELEGATE  JOHNSON:   Mr.  Chairman,  I  yield  two 

6  minutes  to  Delegate  Schloeder. 

7  THE  CHAIRMAN:   Delegate  Schloeder. 

8  DELEGATE  SCHLOEDER:   Mr.  Chairman,  it  seems  to 

9  me  that  for  three  days  we  have  been  discussing  a  Judicial 

10  Article  that  would  to  a  very  great  degree  insulate  the 

11  Judiciary. 

12  I  gather  from  my  conversations  with  supporters 

13  of  the  Committee's  report  that  what  we  are  trying  to  do 

14  is  bring  greater  respect  to  the  Judiciary.  . 

15  It  seems  to  me  that  what  we  are  doing  here  in 

16  (±iis  aspect  of  the  Majority  Report  is  just  the  opposite  of 

17  that.   We  are  bringing  the  Bench  down  from  the  Bench  and 

18  into  the  arena  that  we  have  worked  so  very  hard  for  three  days 

19  to  keep  him  out  of. 

20  As  far  as  being  a  third  area,  or  third  group  of  iji- 

21  dividualsj.t  seems  also  very  clear  to  me  that  any  commission 
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1  could  call  before  it  any  number  of  judges  to  testify,  to 

I 

2  advise  in  any  way  that  they  wanted 
5  It  would  seem  to  me  that  this  is  inconsistent 

4  with  what  we  have  been  attempting  to  do  for  these  three  days 

5  as  far  as  the  Judiciary  is  concerned,  and  for  that  reason, 
5  I  would  respectfully  ask  you  to  support  this  minority 

7  amendment  at  this  time. 

8  THE  CHAIRMAN:  Delegate  Mudd . 

9  DELEGATE  MUDD:   Mr,  Chairman  and  ladies  and 

10  gentlemen  of  the  Committee,  may  I  say  just  this,  which  I 

11  omitted  to  say  initially,  that  this  proposal  is  not  unpre- 

12  cedented.   Three  States  which  have  recently  adopted  the  plan 

13  for  which  we  are  now  here  asking  have  provided  that  a  judge 

14  not  only  be  a  member  of  the  Nominating  Commission,  but  that 

15  he  serve  as  chairman  of  such  a  commission,  and  in  another 
15  State,  Colorado,  a  judge  is  the  ex  officio  member  of  the 

17  Commission. 

18  I  would  like  to  reserve  the  rest  of  our  controlled 

19  time  for  the  other  section. 

20  THE  CHAIRMAN:  Delegate  Johnson. 

21  DELEGATE  JOHNSON:   Mr.  Chairman,  I  yield  three 
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minutes  to  Delegate  Bamberger. 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:  At  least  for  the  moment  I 
would  like  to  join  General  Custer  and  the  troops  and  leave 
the  Indians,  but  I  would  like  to  be  understood  that  I  would 
like  to  be  excused  before  we  get  to  the  final  chapter. 

I  rise  to  speak  for  the  amendment.   The  reason 
cited  for  the  inclusion  of  the  judge  on  the  Commission  seemed 
to  be  only  that  he  can  bring  to  the  Commission  some  knowledge 
of  the  lawyers  who  practice  before  him.   As  has  been  stated  by 
several  delegates,  that  knowledge  will  be  available  to  all 
of  the  Commission  members  who  can  seek  the  advice  or  the 
information  from  the  judge  or  from  anybody  else  in  the  State 
with  whom  they  wish  to  speak. 

What  I  am  concerned  about  is  the  reasons  advanced 
in  support  of  the  amendment,  in  support  of  the  exclusion 
from  the  judge.   Now  those  are  that  the  judge  will  unduly 
influence  the  other  members  of  the  Commission. 

I  don't  think  you  have  tdbelieve  that  to  still 
be  for  the  proposition  that  he  should  not  be  on  the  Com- 
mission.  As  one  of  the  members  of  the  Rules  Committee, 
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which  is  composed  of  both  lawyers  and  judges,  I  will  never 
admit  as  a  lawyer  that  I  am  unduly  influenced  by  the  judge 
on  a  commission,  but  the  fact  of  the  matter  may  be  that 
if  people  disagree  with  the  legislature,  as  certainly  some 
people  will  disagree,  they  are  too  likely  to  say  that  while 
the  lawyers  and  the  lay  people  might  have  supported  this 
man  or  be  against  that  man,  the  fact  of  the  matter  is  the 
Judge  So-and-So  who  was  on  there  by  appointment  by  the 
governor  really  has  too  much  influence,  and  he  told  the  lawyejrs 
and  the  lay  people  how  they  ought  to  vote.   It  doesn't  have 
to  be  true  to  have  an  effect. 

I  don't  think  we  ought  to  expose  the  Judiciary 
to  the  possibility  of  that  criticism  to  gain  really  nothing 

THE  CHAIRMAN:   Any  other  delegate?   Delegate 
Johnson. 

DELEGATE  JOHNSON:   How  much  time  does  the  Minority 
have,  Mr.  Chairman? 

THE  CHAIRMAN:   You  have  four  and  a  half  minutes 
Your  four  and  a  half  minutes  extends  to  the  group  of  section^. 
Delegate  Johnson. 

DELEGATE  JOHNSON:   I  am  sorry,  I  don't  understand 
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1  the  ruling  of  the  Chair.  i 

2  THE  CHAIRMAN:"  As  the  Chair  understood  the  Debate 
J  Schedule,  the  controlled  time  extended  to  amendments  accom- 

4  plishing  this  same  purpose  in  Sections  5.15,  .16,  .17,  .18 
g  and  .19.   Delegate  Johnson. 

5  DELEGATE  JOHNSON:   I  don't  believe  that  amend- 
ijr  ments  were  prepared  with  respect  to  Sections  5.16  and  5.17. 
9  It  was  the  hope,  futile  though  it  may  be,  that  we  wouldn't 
9  be  concerned  with  trial  courts  and  nominating  commissions. 

10  THE  CHAIRMAN:   You  may  proceed.   You  have  four 

11  and  a  half  minutes  allocated. 

12  DELEGATE  JOHNSON:   Would  that  be  with  respect  to 

13  Section  5.15,  Mr.  Chairman? 

14  THE  CHAIRMAN:   Yes,  Delegate  Johnson. 

15  DELEGATE  JOHNSON:   Mr.  Chairman,  I  yield  two 
Ig  and  a  quarter  minutes  to  Delegate  Blair. 

17  DELEGATE  BLAIR:   Mr.  Chairman,  I  have  to  dis- 

i 

19  agree  with  Delegate  Mudd  and  also  with  Delegate  Hodge  Smith  i 

I 

19  in  connection  with  the  conversation  apparently  that  they 

20  hsd  with  the  representatives  from  Missouri. 

21  They  were  partial  representatives,  and  apparently 
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they  saw  the  plan  in  a  partial  measure  and  a  partial  way, 
but  in  the  commentaries  of  the  Journal  of  American  Judica- 
ture, on  the  very  problems  that  were  presented  under  the 
Missouri  plan,  and  referring  to  the  Missouri  comment,  they 
indicate  that  in  No .  5  of  the  arguments  against  the 
Missouri  plan,  this  very  concept  that  we  are  talking  about: 
The  Chief  Justice  of  the  Supreme  Court  had  too  much  power 
and  authority  over  the  nominating  commissions. 

Now  that  comes  right  from  the  Missouri  plan  it- 
self, and  although  the  members  of  the  Commission,  the  law 
member,  the  law  member  and  the  chief  judge  were  the  pro- 
ponents of  this  thing,  we  certainly  do  look  at  a  partial  ar^a 
to  come  to  our  conclusions. 

I  think  we  should  take  the  recommendation  of  the 
whole  concept  of  this  thing  from  the  American  Juridical 
Society  and  determine  what  Missouri  as  a  whole  thinks  about 

it;  and  that  is  what  their  recommendation  is,  that  it  is  not 

I 
acceptable  as  a  recommendation  by  the  attorneys,  and  by  the  } 

people  so  affected  by  it. 

THE  CHAIRMAN:  Delegate  Mudd ,  do  you  desire  to 

allocate  any  further  time  to  this  section? 
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1  DELEGATE  MUDD:   In  view  of  the  last  coniment  of 

2  the  Chair  whether  we  have  any  other  amendments  within  this 

3  controlled  debate  -- 

4  THE  CHAIRMAN:  The  Chair  understood  Delegate  John- 

5  son  to  say  there  were  no  other  amendments  to  this  group.   I  : 

6  must  have  misunderstood  him  because  the  Clerk  tells  me 

7  there  is  an  amendment  to  5.16  and  one  to  5 . 19 ,  is  that  cor- 

8  rect,  Delegate  Johnson? 

9  DELEGATE  JOHNSON:   Mr.  Chairman,  to  the  best  of 

10  my  knowledge,  the  Minority  Committee  did  not  prepare  in 

11  advance  an  amendment  to  5.16  because  we  didn't  contemplate 

12  there  would  be  trial  court  nominating  commissions. 

13  THE  CHAIRMAN:   Amendment  "F"? 

14  DELEGATE  JOHNSON:   Other  than  its  elimination, 

15  Mr.  Chairman. 

16  THE  CHAIRMAN:   Do  you  have  one  to  5.19? 

17  DELEGATE  JOHNSON:   Other  than  with  respect  to 

18  deleting  Section  5.19,  inasmuch  as  it  pertains  to  judicial 

19  members  of  the  Nominating  Commission,  I  don't  believe  that 

20  we  had  any  recommendations. 

21  THE  CHAIRMAN:   Very  well.   Controlled  time  appliels 
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1  to  those  amendments  as  well. 

2  DELEGATE  MUDD-;   In  view  of  that,  Mr.  Chairman, 

3  I  reserve  the  time  I  have  for  other  possible  amendments. 

4  THE  CHAIRMAN:   Delegate  Johnson. 

5  DELEGATE  JOHNSON:   Mr.  Chairman,  I  yield  the 

6  remaining  time  to  Delegate  James  Clark. 

7  THE  CHAIRMAN:   Did  you  understand  my  comment  just 

8  nade,  that  your  controlled  time  would  apply  as  well  to  your 

9  amendment  to  5.19  and  5.16,  if  you  offer  it? 

10  DELEGATE  JOHNSON:   Well,  let's  say  that  I  was 

11  operating  on  what  I  called  the  Chair's  former  ruling,  that 

12  inasmuch  as  we  didn't  prepare  an  amendment  to  Section  5.20, 

13  or  excuse  me,  Section  5.16  and  5.17  --  excuse  me.  Section 

14  5.16,  deleting,  or  all  there  would  be  if  this  amendment  is 

15  adopted  is  a  housekeeping  amendment  and  one  judge  -- 

15  THE  CHAIRMAN:   The  Chair  has  an  amendment  marked 

17  "F",  Minority  Report  Amendment  to  Section  5.16.   Do  you 

18  wish  to  withdraw  that? 

19  DELEGATE  JOHNSON:   Mr.  Chairman,  I  don't  have 

20  it  in  front  of  me.   I  will  check  as  soon  as  we  hear  from 

21  I   the  next  speaker,  during  uncontrolled  debate. 
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THE  CHAIRMAN:   May  I  suggest  we  proceed  now  with  j 

i 
uncontrolled  debate,  and.  you  save  your  time  then? 

DELEGATE  JOHNSON:  What  time  is  remaining?   I  don'f: 
want  to  be  left  with  two  minutes  under  the  remaining  sec- 
tions, Mr,  Chairman,  if  that  is  your  rule. 

THE  CHAIRMAN:   I  understand  you  have  three  min- 
utes . 

DELEGATE  JOHNSON:   Is  it  the  ruling  of  the  Chair 
that  the  three  minutes  pertain  to  all  of  the  other  sections? 

THE  CHAIRMAN:   Pertain  to  amendments  submitted 
by  the  Minority  to  those  other  sections,  not  to  other  amend- 
ments.  Any  amendments  that  the  Minority  submits  to  Sections 
5.15,  .16,  .17,  .18  and  .19.   I  have  two.   Let  me  suggest 
that  we  proceed  to  uncontrolled  debate.   The  Chair  will 
recognize  you  after  you  have  had  a  chance  to  look  at  these 
amendments  and  decide  what  you  want  to  do. 

Will  one  of  the  pages  please  give  these  amend- 
ments to  Delegate  Johnson?   The  Chair  will  recognize  anyone 
desiring  to  speak  in  favor  of  the  amendment.   For  what  pur- 
pose does  Delegate  Scanlan  arise? 

DELEGATE  SCANLAN:   I  have  a  question  of  Chairman 
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Mudd ,  but  I  will  defer  it. 

THE  CHAIRMAN:   Delegate  James  Clark,  do  you 
desire  to  speak  in  favor  of  the  amendment? 

DELEGATE  CLARK:   Yes,  sir. 

THE  CHAIRMAN:   You  may  proceed. 

DELEGATE  CLARK:   Mr.  Chairman,  ladies  and  gentle 
men  of  the  Convention,  I  rise  to  support  this  amendment 
because  I  think  the  reasoning  behind  it  is  sound.   I  am  a 
little  worried  about  putting  too  much  power  in  the  hands  of 
the  Judiciary.   I  think  this  is  the  road  we  are  going  down. 

Although  I  basically  favor  the  plan  before  us, 
I  would  feel  a  lot  better  about  it  if  we  would  sort  of  even 
the  power  between  the  lay  people  and  the  members  who  repre- 
sent the  Bar. 

I  have  an  amendment  which  would  do  the  same  thing 
in  the  selection  of  the  trial  judges.   Therefore,  I  feel 

impelled  that  the  same  principle  applies  here. 

I 
It  also  seems  to  me  that  the  arguments  which  havej 

been  made  that  this  puts  the  judge  in  a  very  bad  spot  is  an 

excellent  argument. 

I  think  we  have  to  start  at  the  beginning  to  worriy 
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1  more  about  what  the  public  is  thinking  about  what  we  are 

2  doing  here  and  not  just  thinking  about  what  we  are  going  to 

3  do  about  it. 

4  I  think  the  public  will  feel  much  better  if  this 

5  amendment  is  adopted.  I  think  that  they  will  feel  that  the 

6  lay  representatives  on  these  commissions  will  at  least 

7  have  an  equal  chance,  and  this  is  important.   I  think  adop- 

8  tion  of  this  amendment  is  a  tremendous  step  forward  in  gain- 

9  ing  the  confidence  of  the  people  of  this  State;  and  we  need 

10  that  confidence. 

11  1  THE  CHAIRMAN:   Any  other  delegate  desire  to  speak 

12  in  opposition  to  the  amendment?   Delegate  Rosens tock. 

13  DELEGATE  ROSENSTOCK:   Mr.  Chairman,  I  thought  I 

14  would  share  with  our  fellow  delegates  some  information  1 

15  have  found  out. 

16  In  Alabama,  judges  sit  on  the  lower  courts'  nominja 

17  tion  committee.   In  Florida  they  do  likewise;  also  in  Iowa;  ' 

18  on  the  Supreme  Court  in  Alaska,  the  judge  of  the  Supreme 

19  Court  is  an  ex  officio  member  and  chairman  of  the  committee 

20  In  Colorado,  he  serves  as  an  ex  officio  member.   In  Iowa 

21  he  serves  as  chairman.   In  Missouri  he  serves  as  chairman. 
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1  We  believe  that  one  judge  will  not  corrupt  or 

2  influence  the  Nomination  Commission,  and  we  think  he  brings  I 

3  helpful  information  as  to  the  candidates  under  consideration 

4  for  nomination  by  the  Governor  as  judge  to  fill  the  vacancy. 

5  THE  CHAIRMAN:  Any  other  delegate  desire  to  speak  ; 

6  in  favor  of  the  amendment?   Delegate  Wheatley. 

7  DELEGATE  WHEATLEY:   Mr.  Chairman,  I  have  a  ques- 

8  tion,  if  this  is  the  appropriate  time. 

9  THE  CHAIRMAN:  To  whom  is  the  question  addressed? 

10  DELEGATE  WHEATLEY:  To  the  Chairman  of  the  Com- 

11  mittee. 

12  THE  CHAIRMAN:   Any  other  delegate  desire  to 

13  speak  in  favor  of  the  amendment  first?   Delegate  Carson. 

14  DELEGATE  CARSON:  ^r .    Chairman,  perhaps  no 

15  person  has  any  greater  respect  for  the  judiciary  than  I. 

16  I  had  the  pleasant  experience  of  serving  two  years  as  a 

17  law  clerk  at  the  nisi  prius  and  one  year  as  a  law  clerk 

18  at  the  Court  of  Appeals  of  Maryland,  and  I  have  enjoyed  my 

i 

19  '  association  as  an  employee   and  subsequently  as  an 

20  attorney  at  both  levels  as  well  as  in  other  courts  in  the 

21  State;  but  I  think  it  would  be  packing  these  commissions  to 
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1  place  a  judge  as  a  member  of  them.   I  think  the  judges 

2  present  would  tend  to  carry  the  vote  of  all  the  lay  members, 

3  and  I  think  the  pernicious  effect  would  be  to  probably,  or 

4  possibly  impose  upon  the  lay  members  the  impression  or  the 

5  opinion  that  the  judge  would  have. 

6  Now,  I  had  about  a  year  ago  the  most  unfortunate 

7  experience  of  trying  in  Orphans  Court  in  this  State  a  case 

8  against  a  sitting  judge  of  this  State.   I  don't  think  he 

9  should  have  been  there,  but  he  was,   I  objected  to  his 

10  presence,  and  I  objected  to  his  arguments.   Needless  to  say, 

11  I  lost;  and  I  had  lost  before  I  had  begun,  and  I  do  not 

12  think  it  appropriate  that  a  judge  of  this  State   and  1  think 

13  it  would  be  demeaning  of  the  Judiciary  to  place  one  in 

14  this  position,  to  sit  with  six  lay  members  and  six  attorneys 

15  on  such  a  commission,  and  I  think  the  pernicious  effect 

16  would  most  likely  be  reached  in  the  judge's  influence  on 

17  such  duly  appointed  lay  members . 

18  THE  CHAIRMAN:   Do  you  yield  to  a  question? 

19  DELEGATE  MUDD:   Yes. 

20  THE  CHAIRMAN:   Delegate  Wheatley. 

21  DELEGATE  WHEATLEY:   Delegate  Mudd ,  I  was  curious 
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1  to  get  the  exact  relationship  of  the  various  commissions, 

2  this  particular  one,  as  to,  one,  would  these  meetings  be 

3  open  meetings,  the  Commission  meetings? 

4  THE  CHAIRMAN:   Delegate  Mudd . 

5  DELEGATE  MUDD:   I  had  not  thought  about  it.   It 

6  may  be  that  there  would  be  a  vote-type.   It  may  be  the 

7  Commission  would  wish  to  interview  someone  who  was  receptive! 

8  and  then  maybe  go  into  executive  session  afterwards  to 

9  determine.   I  just  had  not  thought  about  the  matter,  but  it 

10  is  conceivable  that  they  might  be  both  open  and  closed  meet- 

11  ings . 

12  THE  CHAIRMAN:   Delegate  Wheatley. 

13  lELEGATE  WHEATLEY:   One  other  question,  Mr.  Chair- 

14  man,  if  the  Chairman  will  yield. 

15  THE  CHAIRMAN:   Delegate  Mudd. 

16  DELEGATE  MUDD:   Yes,  sir. 

17  THE  CHAIRMAN:   Delegate  Wheatley. 

18  DELEGATE  WHEATLEY:   Would  there  be  a  record  of 

19  the  Commission  report  in  that  the  nomination  would  be  sup- 

20  ported  with  an  opinion  or  an  expression  of  the  Nominating 

21  Commission's  feelings  in  the  natter?   Has  that  been  envisioned? 
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1  THE  CHAIRMAN:   Delegate  Mudd . 

2  DELEGATE  MUDD:   No,  it  was  not  discussed  in  the 

3  Committee,  and  it  never  occurred  to  me  that  there  would  be 

4  any  supporting  memoranda  in  favor  of  those  nominated. 

5  THE  CHAIRMAN:   Any  further  questions  of  Delegate 

6  Wheatley? 

7  DELEGATE  WHEATLEY:   No  further  questions. 

8  THE  CHAIRMAN:  Delegate  Willoner,  do  you  desire  to 

9  speak  in  favor  of  the  amendment? 

10  DELEGATE  WILLONER:   Mr.  Chairman,  much  has  been 

11  said  that  I  would  have  said,  but  I  would  like  to  indicate  to 

12  the  body  that  this  is  a  problem  that  really  bothers  me. 

13  I  have  had  experiences  where  I  have  been,  not 

14  the  lone  member,  but  a  lone  member  in  association  with  a 

15  judge,  and  whether  you  like  it  or  not,  if  you  have  to  prac- 
15  tice  before  the  gentleman,  he  has  a  very  definite  effect 

17  on  your  thinking. 

18  Now,  it  is  true  that  if  it  was  a  question  of 

19  choosing  between  an  animal  and  a  reasonable  competent  indi- 

20  j   vidual,  you  would  probably  get  up  on  your  haunches  and  say, 

21  Well,  I  will  choose  the  man  who  is  competent;  but  it  is  a 
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1  problem,  and  these  nominating  committees  will  be  made  up, 

2  this  Nominating  Commission  will  be  made  up  of,  I  would  hope 

3  practicing  lawyers,  and  I  think  if  the  judge  is  there,  it 

4  would  have  an  adverse  effect  on  the  decision  of  the  lawyer 

5  members  of  the  Commission. 

6  I  might  point  out  that  the  discussion  that  was 

7  had  with  the  Commission  in  Missouri  was  in  the  presence  of 

8  a  judge,  and  in  reading  it,  I  had  to  think  that  this  might 

9  very  well  have  affected  some  of  the  conversation,  although 

10  it  was  a  very  impressive  telephone  call. 

11  THE  CHAIRMAN:  Any  other  delegate  desire  to 

12  speak  in  opposition?     Delegate  Scanlan. 

13  DELEGATE  SCANLAN:   I  just  wanted  to  ask  a  ques- 

14  tion,  when  that  was  proper. 

15  THE  CHAIRMAN:   To  whom  did  you  wish  to  address  th|e 

16  question? 

17  DELEGATE  SCANLAN:   The  Chairman  of  the  Committee. 

18  THE  CHAIRMAN:  Does  another  person  desire  to  speak 

I 

19  first?   The  Chair  recognizes  Delegate  Winslow. 

20  DELEGATE  WINSLOW:   Mr.  Chairman,  I  am  a  layman 

21  and  I  am  disturbed  by  the  idea  that  laymen  are  more  prone 
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1  to  accept  someone  else's  opinion  than  are  lawyers, 

2  I  had  never  ktiown  this  about  myself  until  this 

3  moment,  but  it  seems  to  me  that  it  is  quite  unwarranted 

4  for  anyone  in  this  Committee  to  make  a  judgment  about  a 

5  layman.   If  you  want  to  judge  your  fellow  lawyers,  go  ahead 
5  and  do  it;  but  we  will  speak  for  ourselves. 

7  THE  CHAIRMAN:   Any  other  delegate  desire  to  speak 

8  in  favor  of  the  amendment?   Delegate  Mason. 

9  DELEGATE  MASON:   Mr.  Chairman,  I  rise  to  speak 

10  in  favor  of  the  amendment,  Despite  the  disclaimer  by  some 

11  of  the  lawyer  delegates  that  they  would  not  be  influenced 

12  by  the  presence  of  a  judge  on  the  Nominating  Committee,  I 

13  suggest  to  you  that  most  lawyers  would  be  influenced  in  some 

14  degree  by  the  presence  of  a  judge  on  the  Nominating  Com- 

15  mittee. 

15  Now,  if  perchance  the  lawyers  are  not  influenced, 

17  I  can  assure  you  that  the  lay  persons  on  the  Committee  would 

18  be  influenced,  the  same  as  they  are  influenced  when  they 

19  sit  as  jurors.   Therefore,  1  will  vote  in  favor  of  the 

i 

20  amendment . 

21  THE  CHAIRMAN:  Delegate  Mudd,  do  you  yield  to  a 
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1  question  from  Delegate  Scanlan? 

2  DELEGATE  MUDD:   Yes,  sir.   I  would  like  to  have 

3  it  in  writing,  but  I  will  attempt  to  answer. 

4  THE  CHAIRMAN:  Delegate  Scanlan. 

5  DELEGATE  SCANLAN:   Chairman  Mudd,  are  there  any 

6  States  using  nomination  commissions,  either  in  whole  or  in 

7  pellet,    on  which   commissions'    judges    do   not    sit;    and    secondly, 

8  if  there  are  such  instances,  has  the  operation  of  the 

9  Nominating  Commission  system  suffered  from  the  fact  that 

10  judges  didn't  sit  on  the  Commission;  and  thirdly,  in  your 

11  personal  opinion,  would  the  operation  of  the  Nominating 

12  Commission  system  proposed  by  your  Committee  suffer  if  a  judg 

13  did  not  sit  on  the  Commission? 

14  DELEGATE  MUDD:   I  respectfully  suggest  he  asked 

15  me  three  questions. 

16  DELEGATE  SCANLAN:   I  will  accept  three  answers. 

17  DELEGATE  MUDD:   In  response  to  your  first  question,  < 

18  our  research  indicates  that  there  are  five  States  now  using  the 

i 

19  nominating  commission  process  on  which  commissions  a  judge 

20  does  not  sit. 

21  I  have  no  information  as  to  whether  those  commis- 
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1  s ions  operate  better  or  worse  than  those  with  the  judge, 

2  and  what  was  the  third  question  --  my  personal  opinion? 

3  My  personal  opinion  is  that  I  am  embarrassed  for  those 

4  lawyers  as  advocates  who  here  admit   that  they  are  not 

5  going  to  try  to  influence  a  judge. 

6  THE  CHAIRMAN:  The  remaining  time  allowed  for 

7  debate  in  this  period  is  now  only  three  minutes .   There 

8  are  three  delegates  seeking  recognition.   I  ask  each  of 

9  them  to  confine  himself  to  one  minute.   The  Chair  recognizes 

10  Delegate  Gill. 

11  DELEGATE  GILL:   Mr.  Chairman,  I  would  like  to  ask 

12  a  question.   The  question  came  to  mind  when  Delegate  Marion 

13  was  speaking. 

14  THE  CHAIRMAN:   Delegate  Marion,  do  you  yield  to 

15  a  question? 

16  DELEGATE  MARION:   I  yield.   I  don't  know  that  I  h^ve 

17  the  answer. 

18  THE  CHAIRMAN:   Delegate  Gill. 

19  DELEGATE  GILL:   In  speaking  in  support  of  5.15, 

20  you  said  that  there  were  six  lay  persons  and  six  lawyers,  an^ 

21  one  judge  would  make  the  odd  number,  which  would  be  in  his 
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1  favor;  and  as  to  Section  5.16,  the  question  is,  how  many 

2  Commissioners  would  there  be  on  the  Nominating  Commission. 
5  THE  CHAIRMAN:  Say  that  again,  Delegate  Gill. 

4  DELEGATE  GILL:   How  many  people  on  the  Commis- 

5  sion? 

6  THE  CHAIRMAN:   Delegate  Marion. 

7  DELEGATE  MARION:   Under  Section  5.16,  the  com- 

8  position,  the  number  of  members  of  the  Nominating  Commis- 

9  sion  would  be  left  entirely  to  the  discretion  of  the  General 

10  Assembly,  and/it  would  depend  upon  how  many  they  created 

11  and  where  they  created  them  and  for  what  areas  they  created 

12  them,  and  what  their  particular  disposition  was,  how  many 

13  members  would  be  on  it.   We  only  provide  in  that  section 

14  that  there  be  no  less  than  two  lay  members  and  no  less  than 

15  twojlawyer  members  . 

16  THE  CHAIRMAN:  Delegate  Gill. 

17  DELEGATE  GILL:   According  to  Line  21,  it  says, 

18  "no  fewer  than  five  members",  and,  "shall  be  composed  of  an 

19  equal  number  of  lay  and  lawyer  members  and  one  judge".   I 

20  wasn't  sure  whether  they  would  have  five  members  total  or 

21  six  members  total.   If  they  have  six  members  total  in  5.16, 
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\  and  they  have  six  members  total  in  5.15,  I  was  wondering 

2  about  the  visibility  of  this  argument. 

3  THE  CHAIRMAN:   That  would  not  be  the  result  which 

4  would  exist  under  those  two  sections,  if  I  understand  them, 

5  Delegate  Gill.   It  would  be  an  odd  number  in  each  one. 

6  DELEGATE  GILL:   It  could  be  an  even  number. 

7  THE  CHAIRMAN:   Under  5.16? 

8  DELEGATE  GILL:   Yes.   It  says,  "no  fewer  than 

9  five". 

10  THE  CHAIRMAN:   If  it  is  composed  of  an  equal 

11  number  of  lay  and  lawyer  members  and  one  judge,  the  Chair 

12  wDuld  take  it  to  mean  either  one  lawyer,  one  la3mian ,  one 

13  judge,  or  two  lawyers,  two  laymen  and  one  judge,  but  in  any 

14  event  it  would  be  odd. 

15  DELEGATE  GILL:   Always  an  odd  number? 

16  THE  CHAIRMAN:   I  would  think  so. 

17  DELEGATE  GILL:   I  wanted  that  cleared  up,  because 
IS  I  wondered  whether  it  was  five  or  six.   That  answers  the 

19  question.   As  you  know,  part  of  our  Amendment  26  was  trying 

20  to  eliminate  the  judge  from  the  Commission;  so  even  though 

21  I  asked  the  question,  I  was  not  speaking  against  eliminating 
the  jnHgpfi  frnm  all cnmmi  ss  1  nn.s 
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1  THE  CHAIRMAN:   Delegate  L.  Taylor.   The  Chair 

2  recognizes  you  for  one  minute. 

3  DELEGATE  L.  TAYLOR:   Mr.  Chairman,  I  would  just 
*  like  to  speak  briefly  in  favor  of  the  amendment. 

5  I  feel  that  to  have  a  really  objective  nominat- 

6  ing  commission,  we  need  not  have  a  judge  sitting  on  the 

7  Commission.   I  think  the  judge,  even  though  he  may  have 

8  great  ability  in  trying  to  determine  the  skills  and  quali- 

9  fications  of  a  candidate,  may  be  biased  and  also  may  work 

10  toward  a  common  interest. 

11  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

12  Raley  for  one  minute. 

13  DELEGATE  RALEY:   Mr.  Chairman,  I  speak  in  favor 

14  of  the  amendment. 

15  When  you  read  the  entire  section   that  is  before 

16  us  here,  and  I  am  in  general  agreement  with  the  principles 

17  involved,  when  you  read  the  entire  section,  it  is  a  very 

18  tight  Article  that  puts  totally,  almost  totally  in  control 

19  of  the  legal  profession  and  the  judges  for  the  years  to  come 

20  the  judicial  administration  of  justice  in  this  State.   It 

21  seems  to  me  that  we  ought  to  strike  some  kind  of  balance. 
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1  and  this  is  an  opportunity  that  we  can  crack  a  little  light, 

2  so  that  there  is  some  balance  from  the  democratic  process. 

3  THE  CHAIRMAN:   The  time  for  debate  having  expired 

4  the  question  arises  on  the  adoption  of  Amendment  13.   Will 

5  the  Clerk  please  sound  the  quorum  bell;  Amendment  31,  I  am  i 

6  sorry.    The  question  arises  on  the  adoption  of  Amendment 

7  31.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment.   A  vote 

8  No  is  a  vote  against.   Cast  your  vote. 

9  Has  every  delegate  voted?   Does  any  delegate 

10  desire  to  change  his  vote? 

11  The  Clerk  will  record  the  vote. 

12  There  being  106  votes  in  the  affirmative  and  20 

13  in  the  negative,  the  motion  is  carried,  and  the  amendment 

14  is  adopted. 

15  Delegate  Mitchell,  do  you  still  desire  to  offer 

16  your  amendment  to  Section  5.16,  Amendment  CZ? 

17  DELEGATE  MITCHELL:   I  gladly  withdraw  it,  Mr. 

18  President.  | 

19  THE  CHAIRMAN:   Thank  you.   (Applause.) 

20  Delegate  Beatrice  Miller,  do  you  still  desire 

21  to  offer  your  amendment  to  Section  5.14? 
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1  DELEGATE  B.  MILLER.:    I  would,  Mr.  Chairman. 

2  THE  CHAIRMAN!   The  page  will  distribute  Amendment 

3  DG. 

4  Amendment  No.  32.   The  Clerk  will  read  the  amend- 

5  ment . 

6  MR.  QUILLEN:   Amendment  No.  32  to  Committee 

7  Recommendation  No.  JB-1  by  Delegate  B.  Miller.   On  Page  4, 

9  of  Section  5.14,  Nomination  and  Appointment,  Lines  45  througji 

9  50  inclusive,  strike  out,  beginning  with  the  words  "if  the 

10  Governor"  in  Line  45  down  to  and  including  the  period  in 

11  Line  50,  and  insert  in  lieu  thereof  the  following  "the 

12  Governor  shall  appoint  one  of  the  nominees  within  30  days 

13  after  receiving  the  list". 

14  THE  CHAIRMAN:   Is  the  amendment  seconded? 
]_5  (Whereupon,  the  amendment  was  seconded.) 
]_g              The  amendment  having  been  seconded,  the  Chair 
17  recognizes  Delegate  Beatrice  Miller  to  speak  to  the  amend-   ' 

19  ment .  | 

I 
X9  DELEGATE  B.  MILLER:   Mr.  Chairman,  fellow  dele-   j 

20  gates:   This  amendment  seeks  to  state  specifically  what  the 

21  Governor  must  do  and  that  he  must  do  it  most  expeditiously. 
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1  I  would  suggest  that  we  are  attempting  in  this 

2  section  to  make  statutory  law  and  that  we  have  rejected  all 

3  such  attempts  at  statutory  legislation  in  this  Constitution 

4  when  we  were  writing  the  other  Article. 

5  It  seems  to  me  that  we  have  accepted  the  fact 

6  that  the  word  "shall"  is  a  mandatory  word,  and  all  through 

7  this  Constitution  we  have  said  that  the  legislature  "shall", 

8  the  Executive  "shall",  in  the  Declaration  of  Rights  we  use 

9  the  word  "shall",  and  we  do  not  provide  for  what  happens 

10  in  the  case  of  failure. 

11  It  seems  to  me  that  in  this  one  Article,  and 

12  possibly  in  this  the  lawyers  are  writing  their  own  article, 

13  we  are  attempting  to  write  in  all  the  "ifs",  "ands",  "buts" 

14  and  "maybes";  but  I  submit  they  have  no  place  in  this 

15  Constitution.   Further  I  would  point  out  that  in  the  text  of 
15  the  phone  call  that  we  were  given,  that  the  members  of  the 

17  Judiciary  Committee  called  the  Committee  in  Missouri,  they 

18  could  only  think  of  one  occasion  when  the  Governor  did  not 

I 

19  act  in  pursuing  the  matter  from  the  list,  and  I  would  say 

20  that  in  this  case  we  are  trying  to  provide,  as  Chairman 

21  Mudd  said,  for  the  improbable  and  what  would  be  possible  or 
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1  probable.   On  the  basis  of  that  he  gave  us  another  amendmentj, 

2  and  for  this  reason  I  would  hope  that  we  consider  this  amend 

3  ment  in  terms  of  mandating  what  the  Governor  must  do  in  terras 

4  of  the  plan  that  we  have  adopted  here. 

5  THE  CHAIRMAN:   The  Chair  calls  attention  to  the 

6  fact  that  this  amendment  is  precisely  the  same  as  Amendment 

7  26,  except  for  the  period  of  time  in  Line  9,  30  days  instead 

8  of  60  days  and  hopes  debate  will  be  limited  accordingly. 

9  Delegate  Mudd . 

10  DELEGATE  MUDD:   Mr.  Chairman,  my  first  obser- 

11  vation,  this  amendment  does  reduce  the  time  in  which  the 

12  Governor  has  to  act  after  receiving  the  list  of  nominees, 

13  from  60  days  to  30  days,  and  again  it  is  possible,  but  may 

14  not  be  probable,  that  the  30  days  may  be  a  rather  strict 

15  time  in  which  the  Governor  is  allowed  to  act,  especially  in 

16  view  of  emergency  matters  that  might  occur  simultaneously. 

17  I  therefore  urge  the  rejection  of  this  amendment 

18  and  ask  the  delegates  to  vote  against  it;  also  for  the 

19  second  reason  that  it  is  identical  with  the  amendment  that 

20  has  been  defeated  by  a  rather  substantial  vote,  which  pro-  ] 

21  poses  to  eliminate  the  last  provision,  which  in  our  humble 
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1  opinion  supplies  an  alternative  in  the  event,  again  I  say, 

2  of  the  possible,  but  the  improbable  occurrence  of  the 

3  Governor  not  exercising  his  power  of  appointment. 

4  I  would  therefore  urge  the  defeat  of  this  amend- 

5  m  ent . 

6  THE  CHAIRMAN:   Is  there  any  further  discussion? 

7  Delegate  Weidemeyer. 

8  DELEGATE  WEIDEMEYER:   Mr.  President,  my  question 

9  is  directed  to  Delegate  Miller,  or  Chairman  Mudd,  whoever 

10  would  care  to  answer. 

11  THE  CHAIRMAN:   Delegate  Miller,  do  you  yield  to 

12  a  question? 

13  DELEGATE  B.  MILLER:   Yes. 

14  THE  CHAIRMAN:   Delegate  Weidemeyer. 

15  DELEGATE  WEIDEMEYER:   Delegate  Miller,  in  the 

16  event  a  commission  had  submitted  five  names  to  the  Governor, 

17  and  the  Governor  felt  that  the  commission  in  submitting  all 

18  five  names  had  done  a  miserable  job  of  recommendation,  should 

19  he  be  required  in  so  short  a  time  as  30  days  to  make  up  his 

20  mind  on  such  a  perplexing  question? 

21  THE  CHAIRMAN:   Delegate  Miller. 
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1  DELEGATE  B.  MILLER:   Delegate  Weidemeyer ,  accord- 

2  ing  to  this  Article,  the- Governor  has  no  choice,  whether 

3  he  thinks  those  names  are  miserable  or  not,  but  to  appoint 

4  from  that  list.   There  is  nothing  permissive  in  the  state- 

are 

5  ment  of  this  Article  or  this  section,  and  therefore  we/mere- 

6  ly  making  plain  what  is  written  in  the  Article. 

7  THE  CHAIRMAN:   Delegate  Weidemeyer. 

8  DELEGATE  WEIDEMEYER:   Then  I  gather  from  what 

9  Delegate  Miller  recommends  by  this  amendment,  that  no  matter 

10  what  the  Commission  lays  on  the  Governor's  desk,  that  he  is 

11  merely  a  servant  of  the  Commissioner,  or  of  the   Commission 

12  and  not  a  servant  of  the  public  who  elects  him? 

13  THE  CHAIRMAN:   Delegate  Miller. 

14  DELEGATE  B.  MILLER:   I  would  yield  at  this  point 

15  or  refer  this  question  to  Chairman  Mudd ,  and  ask  him  whether 

16  the  Governor  is  being  given  any  leeway  to  accept  or  reject 

17  the  names  on  the  Commission. 

18  THE  CHAIRMAN:   Delegate  Mudd. 

19  DELEGATE  MUDD:   No. 

20  THE  CHAIRMAN:   Any  further  discussion?   Are  you 

21  ready  for  the  question?   Sound  the  quorum  bell,  please. 
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1  THE  CHAIRMAN:   The  question  arises  on  the  adop-   ] 

2  tion  of  Amendment  No.  32'.   A  vote  Aye  is  a  vote  in  favor  of  [the 

3  amendment.   A  vote  No  is  a  vote  against.   Cast  your  votes. 

4  Has  every  delegate  voted?   Does  any  delegate  de- 

5  sire  to  change  his  vote? 

6  The  Clerk  will  record  the  vote. 

7  There  being  31  votes  in  the  affirmative  and  86 

8  in  the  negative,  the  motion  is  lost,  and  the  amendment 

9  fails. 

10  Delegate  Gleason,  do  you  still  desire  to  submit 

11  your  amendment? 

12  DELEGATE  GLEASON:   Yes,  Mr.  Chairman.   I  would 

13  like  to  inquire  from  the  Chair  as  to  how  long  he  intends  to 

14  go  tonight? 

15  THE  CHAIRMAN:   To  finish  this  amendment. 

16  DELEGATE  GLEASON:  All  right.   That  is  fine  with 

17  me . 

18  THE  CHAIRMAN:   The  page  will  distribute  Amend- 

19  I  ment  CX .   This  is  marked  Amendment  33.   The  Clerk  will  read 

20  the  amendment . 

21  I  MR.  QUILLEN:   Amendment  No.  33  to  Committee 
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1  Recommendation  No.  JB-1,  by  Delegate  Gleason:   On  Page  4, 

2  Section  5.14,  Nomination  and  Appointment,  strike  out  Lines 

3  38  through  45,  inclusive,  and  insert  in  lieu  thereof  the 

4  following,  colon,  paragraph,  quotes. 

5  "The  Governor  shall,  with  the  advice  and  consent 

6  of  the  Senate,  fill  a  vacancy  in  the  office  of  judge.  Prior 

7  to  submitting  the  name  of  his  appointee  to  the  Senate,  the 

8  Governor  shall  receive  a  list  of  no  fewer  than  three  nor 

9  more  than  five  eligible  persons  nominated  by  a  judicial 

10  nominating  commission.   If  the  Governor  fails  --  " 

11  THE  CHAIRMAN:   Is  the  amendment  seconded? 

12  (Whereupon,  the  amendment  was  seconded.) 

13  The  amendment  having  been  seconded,  the  Chair 

14  recognizes  Delegate  Gleason  to  speak  to  the  amendment. 

15  DELEGATE  GLEASON:   Mr.  Chairman,  fellow  dele- 

16  gates,  it  has  been  quite  apparent  to  me,  and  I  presume  to  most 

17  of  you,  that  there  is  a  troublesome  aspect  to  the  provision 

18  of  the  Majority  Report  with  respect  to  the  appointment 

19  I   procedure  for  appointed  judges. 

20  !  In  my  discussions  of  the  Committee  recommenda- 

21  1   tions  during  the  day,  and  we  have  taken  most  of  the  day  withj 
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1  respect  to  this  provision,  there  is  one  constant  "them" 

2  that  has  been  reiterated  over  and  over  again,  and  that 

3  "them"  is  --  it  comes  from  those  with  the  support  of  the 

4  Minority  as  well  as  those  with  the  support  of  the  Majority 

5  amendments,  that  they  are  really  not  happy,  they  are  not 
5  reassured  with  the  Maiority  recommendation;  but  they  have 
7  not  found  the   sense  ;  yet  which  would  give  them  the 
9  assurance  they  would  need. 
9  We  have  heard  much  today,  much  discussion  on 

10  this  Floor  about  the  present  System  of  appointing  judges 

11  has  produced  corruption  on  the  Judiciary.   We  have  heard 

12  reports  that  nominations  to  the  Republican  party  in  the  City 

13  of  Baltimore  can  be  had  with  a  certain  sum  of  money.   1  my- 

14  self  have  heard  stories  about  appointments  to  the  Bench  at 
]_5  various  levels  in  the  State  of  Maryland  that  could  have 

15  been  obtained  for  a  certain  amount  of  money,  but  let  me 

17  make  clear,  1  know  of  no  corrupt  judge  personally.   I  know 

18  of  no  judde  who  has  paid  any  money  for  his  appointment.   I 

19  know  further  of  no  judge  who  has  committed  himself  to  give 

20  and  render  a  certain  line  of  decisions  in  behalf  of 

21  i   certain  individuals  for  this  political  support. 
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1  I  do  know,  as  all  lawyers  know,  that  there  are 

2  some  judges  that  are  more  inept  than  other  judges.   Some 

3  judges  who  do  not  have  that  mysterious  quality  which  we 

4  define  as  judicial  temperament,  which  in  my  mind  is  just 

5  a  lot  of  common  sense  grafted  on  an  abundance  of  scholar- 

6  ship  and  knowledge  of  the  law. 

7  What  is  there  troublesome  about  the  Majority 

8  Recommendation  in  Section  5.14? 

9  First  of  all,  it  seems  to  me  that  it  has  not 

10  met  the  test  of  experience,  or  of  time,  except  in  one 

11  State. 

12  I  have  heard  it  said  by  the  Minority  Spokesman 

13  that  no  State  in  the  Union  has  adopted  the  Majority  Recom- 

14  mendation  in  the  details  the  Majority  Recommendation  comes 

15  before  this  body. 

16  That  statement  has  not  been  challenged  by  the 

17  Chairman  of  this  Committee;  so  to  my  mind  as  a  lawyer,  that 

18  is  an  uncontroverted  fact  as  of  this  time. 

19  i  Secondly,  it  doesn't  seem  to  me  that  the  Majority 

20  Recommendation  has  met  the  test  of  necessity.   No  one  who 

21  has  spoken  for  the  Majority  has  said  that  we  have  bad  judges 
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1  in  the  State  of  Maryland.   The  most  that  they  have  reiterated 

2  is  that  we  can  have  better  judges,  with  the  system  that  the>| 

3  propose. 

4  It  does  seem  to  me  that  to  fly  into  the  unknown 

5  in  the  further  hope  of  something  better  by  sacrificing 

6  something  that  has  worked  is  not  in  the  interest  of  wisdom 

7  nor  of  prudence. 

8  The  next  troublesome  aspect  of  the  Majority 

9  Recommendation,  5.14,  that  it  has  not  met  the  test  of  neces- 

10  sity  for  removing  the  appointment  of  judges  from  the 

11  political  process,  and  this  is  where  I  think  we  have  some 

12  real  hard  thinking  to  do. 

13  This  proposal  of  the  Majority  is  based,  and  it 

14  is  based   on  solely  the  stark  premise  that  you  cannot  trust 

15  the  Governor  nor  the  Legislative  Branch  of  government,  and 

16  there  is  no  other  way  that  you  can  look  at  it . 

17  Mr,  President,  we  may  have  had  in  the  State  of 

18  Maryland  in  the  past  period  of  thirty  to  forty  years  a 

19  I  series  of  corrupt  governors,  which  we  have  not  had.   We  may 

20  I  have  had  a  series  for  that  period  of  time  of  corrupt  legis- 

21  i  lators ,  which  we  have  not  had,  but  even  if  we  had  had  it. 
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1  that  premise  of  the  Majority  is  one  that  I  can  never  agree 

2  to,  because  there  is  no  substitute,  regardless  of  the  pro- 

3  cess  of  filtering  that  you  may  recommend,  this  is  not  ^ 

4  substitute  for  an  honest  man  in  political  office  who  has 

5  been  elected  by  the  people  who  wants  to  do  a  public  service 

6  for  the  entire  State  and  the  entire  electorate,. 

7  The  real  issue  that  is  simply  involved  in  the 

8  Committee's  proposal  is  as  to  whether  this  Convention  of 

9  delegates  is  going  to  remove  the  element,  responsibility, 

10  from  the  process  of  selecting  their  judges. 

11  The  more  I  look  at  this  Article,  and  I  have  to 

12  say  that  you  cannot  look  at  5.14  alone  --  you  must  look  at 

13  the  entire  Article  --  and  the  more  I  look  at  this  Article, 

14  the  more  disturbed  I  get,  because  with  all  charity  to  the 

15  majority  of  the  members  of  the  Committee,  and  many  of  them 

16  are  my  friends,  it  appears  to  me  that  this  Article  was 

17  written  by  judges  and  for  judges,  and  that  is  not  the  proper| 

18  delegation  of  power  for  the  people  that  we  are  setting  up 

19  for  the  Executive  and  the  Legislative  Branches;  and  I  see 

20  no  case  for  setting  it  up  for  the  Judiciary. 

21  We  don't  say  that  we  should  devise  a  system  for 


Court  Reporters 


THE   JACK    SALOMON   REPORTING   SERVICE 

100  Equitable  DuildiiiK 

Baltimore,  Maryland  21202 


S39-6760 


4353 


1  the  selection  of  governor  to  avoid  going  outside  of  the 

2  political  process.  I  am  sure  we  could  devise  a  screening 

3  committee  that  would  come  up  with  a  governor  who  has  more 

4  intellect,  more  prudence,  more  of  everything  else  than  any 

5  process  of  political  elections,  but  the  fact  remains,  will 

6  he  be  a  good  governor;  and  we  say  the  check  is  in  the  people 

7  and  that  is  where  it  should  be.   We  don't  say  on  the  other 

8  hand  that  we  should  divorce  the  selection  of  our  Senators  or 

9  Assemblymen  from  the  political  process. 

10  There  has  always  been  in  the  history  of  our 

11  country  a  premise  which  gave  us  all  assurance  and  some 

12  degree  of  reliability;  and  that  is  that  we  delegate  power, 

13  but  we  put  a  restriction  on  that  power  by  granting  powers 

14  tD  the  other  branches  of  government,  and  it  is  this  provision 

15  that  has  been  removed  by  the  Majority  Report. 

16  Let  me  say  in  answer  to  a  comment  that  was  raised 

17  by  a  delegate  earlier,  if  we  could  remove  this  Majority 

I 

18  recommendation,  I  would  certainly  be  inclined  to  go  along   ; 

19  with  their  recommendation  as  far  as  noncompetitive  elections 

20  is  concerned,  because  that  is  not  what  bothers  me.   I  have 

21  always  felt  that  the  election  of  judges  didn't  lend  itself 
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1  to  the  political  process,  but  we  are  talking  about  the 

2  selection  of  judges  now,  and  that  is  a  different  matter. 

3  The  model  Constitution,  which  has  been  one  of  the 

4  justifications  for  the  Majority  recommendation,  has  two 

5  provisions  within  it.   One  provision  is  pretty  much  along 

6  the  lines  of  the  Majority  recommendation,  but  this  first 

7  recommendation  is  the  recommendation  that  is  before  you  toda|y 

8  that  is  pending  before  your  desk  at  the  present  time.   One 

9  of  the  delegates  rose  on  his  feet  here  a  short  while  ago,  and 

10  he  asked  the  Chairman  of  the  Committee,  Will  this  Commission 

11  operate  in  the  open,  or  will  it  operate  secretly;  and  I  take 

12  it  the  Chairman's  answer  was,  There  is  no  constitutional 

13  requirement  that  it  operate  openly. 

14  The  next  question  was.  Will  the  list  be  made 

15  public,  or  will  it  be  handled  as  a  secret  document;  and  I 

16  take  it  the  answer  is,  There  is  no  constitutional  require- 

17  ment  that  this  list  will  be  made  public. 

I 

18  What  kind  of  a  government  are  we  setting  up?     ] 

19  The  recommendation  that  is  sitting  before  you  at  jthe 

20  present  time  provides  for  a  commission. 

21  THE  CHAIRMAN:  Delegate  Gleason,  you  have  one 


Court  Hf porters 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  EquiUble  Building 

BHltimorr.  Maryland  21202 


539-C760 


t. 


4355 


j^  minute. 

2  DELEGATE  GLEASON:   It  has  the  commission  as  the 

J  Committee  has  recommended,  and  it  takes  the  number  from 

4  3  to  5,  and  that  commission  will  operate  in  removing  from 

5  the  Bar  Association,  there  will  be  lawyers  and  civilians , 
5  and  it  will  recommend  this  list  to  the  Governor.   If  the 
7  Governor  for  reasons  of  his  own,  and  after  all  he  is  an 

9  elected  man  representing  all  the  people,  decides  that  there 

9  is  one  man  that  should  be  on  that  list  that  is  not  on  that 

10  list,  he  should  retain  the  right,  and  he  would  retain  the 

11  right  under  this  amendment  to  nominate  him  and  appoint  him; 

12  but  we  provide  further  check  on  that,  that  whether  he 

13  appoints  outside  the  list  or  appoints  from  the  list,  that 

14  nomination  has  to  go  to  the  Senate  of  Maryland,  and  there 
2^5  will  be  a  hearing  and  it  will  become  quite  clear  if  the 

25  Governor  appoint  outside  of  the  list,  that  he  has  appointed 

]^7  outside  of  the  list,  and  he  will  carry  the  responsibility. 
j^9  I  submit  to  you  that  is  a  better  way.   We  are 

19  giving  the  majority  of  the  Committee  a  unified  system,  giv- 

20  ii^g  them  the  power  to  have  these  judges  put  up  in  election 

21  on  a  noncompetitive  basis.   Let's  start  thinking  about  the 
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1  people  and  whether  we  are  going  tq^iave  some  control  over  thd 

2  Judiciary. 

3  THE  CHAIRMAN:   Your  time  is  up,  Delegate  Gleason. 

4  Delegate  Mudd . 

5  DELEGATE  MUDD:   Mr.  Chairman,  ladies  and  gentle- 

6  ment  of  the  Committee,  this  is  another  amendment  designed 

7  to  deprive  the  State  of  Maryland  of  the  merit  system  or 

8  Missouri  plan  for  the  selection  of  judges,  and  which  plan  yolu 

9  have  twice,  by  your  vote,  already  sustained  by  a  substantial 

10  majority. 

11  The  second  time  you  sustained  the  position  of 

12  the  Majority  recommendation  there  was  no  alternative  plan 

13  suggested.   Here  you  have  the  alternative,  appointment  by 

14  the  Governor,  with  the  advice  and  consent  of  the  Senate. 

15  The  alternative  is  a  plan  that  Maryland  abandoned  more  than 

16  s  hundred  years  ago . 

17  It  is  not  clear  from  the  second  sentence  of  this 

I 

I 

18  amendment  whether  the  list  submitted  is  advisory  or  obliga-  i 

19  tory. 

20  I  take  it  in  the  absence  of  such  language  that  the 

21  list  would  be  advisory  only. 
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1  The  check  which  the  amendment  proposes,  appoint- 

2  ment  by  the  Governor,  with  the  advice  and  consent  of  the 
5  Senate,  is  one  that  was  submitted  to  our  Committee.   In 

4  fact,  it  was  submitted  by  the   Spokesman  for  the  Minority, 

g  and  I  respectfully  suggest  to  the  delegates  here  that  the 

I 

5  Spokesman  for  the  Minority  who  submitted  this  proposal  as 

7  a  delegate  proposal  to  the  Committee  on  the  Judicial  Branch, 

Q  where  it  was  debated  and  considered  at  length,  now  files 

9  a  Minority  Report,  in  which  he  does  not  support  that  matter 

10  of  selecting  judges. 

11  Therefore,  this  amendment  comes  before  you  as  a 

12  late  thought  of  one  delegate  and  unsupported,  I  assume,  by 

13  spokesmen  for  the  Minority,  because  it  was  not  included 

14  in  his  Minority  Report . 

2^5  I  have  never  been  a  member  of  the  Maryland  Sen- 

]^g  ate,  and  I  do  not  know  for  sure  the  proceeding  in  the  Execu- 

•^rj  tive  Committee  where  greenback  appointments  are  considered; 

2^3  but  hearsay  has  it  that  a  nominee  for  any  position  is  subjecjt 

19  to  veto  by  the  Senator  from  whose  district  the  nominee  comes 

20  THE  CHAIRMAN:   You  have  half  a  minute,  Delegate 

21  Mudd . 
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1  DELEGATE  MUDD :   It  is  my  information  that  all 

2  that  is  necessary  within  that  august  body,  which  has  here 

3  been  described  as  a  club  --  a  gentleman's  club,  if  you 

4  please  --  is  for  a  Senator  to  get  up  and  say,  I  find  the 

5  nominee  personally  unacceptable;  and  he  is  vetoed.   I  there- 

6  fore  respectfully  suggest  that  this  amendment  be  defeated 

7  THE  CHAIRMAN:  Delegate  Mudd . 

8  DELEGATE  MALKUS:   Mr.  Chairman,  I  want  General 

9  Mudd  to  explain  what  he  means  when  he  calls  the  Senate  of 

10  Maryland  a  gentleman's  club.   He  said  that  with  some  sort 

11  of  sarcasm  in  his  voice,  and  now  we  are  getting  ready  to 

12  go  out  to  see.   Now,  General,  what  do  you  mean  by  gentleman' 

13  club? 

14  THE  CHAIRMAN:  Delegate  Malkus ,  if  you  are  ad- 

15  dressing  a  question  to  Delegate  Mudd,  I  will  recognize  you 

16  to  do  so  in  a  moment.   His  time  has  now  expired. 

17  Delegate  Delia,  do  you  desire  to  speak  in  favor 

18  or  opposition  to  the  amendment? 

19  DELEGATE  DELLA:   I  was  asking  the  Chairman  of  the 

20  Committee  a  question.   I  think  he  made  a  statement  there  thai: 

21  isn't  entirely  correct 
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1  THE  CHAIRMAN:   I  will  give  you  the  opportunity 

2  to  ask  him  a  question  as  soon  as  we  find  out  if  anybody 

3  else  wants  to  discuss.   Delegate  Johnson. 

4  DELEGATE  JOHNSON:   Mr.  Chairman,  and  ladies  and 

5  gentlemen,  I  deem  it  advisable,  right  and  proper  to  set 
5  the  record  straight  once  again.   You  have  heard  the  comment 

7  from  Delegate  Gleason,  and  from  Delegate  Mudd  with  respect 

8  to  the  views  of  the  Minority  Committee. 

9  Let  me  reiterate  that  our  Committee  did  not  de- 

10  bate  any  time  or  any  place  any  alternative  plan.   Now,  I 

11  !  don't  mean  to  say  that  the  members  of  the  Majority  are  not 

12  sold  on  the  Niles   plan.   They  are.   They  believe  in  it. 

13  It  was  just  unnecessary  to  make  a  debate.   We  took  the 

14  sense     of  the  Committee,  and  we  disposed  of  everypther 
I 

15  proposal  pertaining  to  an  alternative  plan. 

15  Now,  the  Minority  Committee  believes  that  our 

17  proposal  was  the  best  possible  alternative.   That  doesn't  melan 

19  j  that  we  will  not  support  some  other  alternative. 

j 

19  I  would  love  to  believe  that  nominating  commis- 
will  work 

20  s ions /throughout  this  State.   I  know  I  will  sleep  a  lot 

21  better  at  night  and  in  the  many  years  to  come  if  I  believe 
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that. 

I  don't  believe  that.  Every  time  I  think  about 
it,  I  think  of  some  other  problems  that  are  going  to  crop 
up  besides  all  the  ones  that  were  mentioned. 

Do  you  think  that  for  a  minute,  when  the 
Governor,  if  it  is  a  Republican  governor,  in  the  next  two 
years,  has  an  opportunity  to  appoint  all  the  laymen  to  the 
Committee,  do  you  think  for  one  moment  that  he  is  going  to 
appoint  people  outside  of  his  party?   Is  there  any  pos- 
sibility that  he  is  going  to  do  that?   Of  course  he  is  not. 
Are  they  not  going  to  nominate  people  of  the  same  party 
who  will  be  nominated  by  the  Governor?   And  this  situation 
is  going  to  go  on  and  on  and  on;  and  I  say  that  you  are 
creating  more  politics  with  the  Nominating  Commission,  and 
Delegate  Gleason's  proposition  is  a  good  one.   It  provides 
for  the  Nominating  Commissions  by  way  of  a  recommendation 
and  also  provides  for  appointment  by  the  Governor,  with  the 
concept  of  the  Senate;  and  this  was  a  proposal  that  was 


19  II  not  considered,  not  debated  by  our  Committee,  and  I  submit   ! 
Jl  I 

20  ii  that  any  proposal,  almost  any  proposal  is  better  than  this   I 


21 


nominating  commission  setup,  and  I  am  going  to  support 
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1  this    amendment. 

2  THE  CHAIRMAN:   Delegate  Mudd ,  do  you  yield  to  a 

3  question  from  Delegate  Malkus? 

4  DELEGATE  MUDD:   Yes,  Mr.   Chairman. 

5  THE  CHAIRMAN:  Delegate  Malkus,  state  your  ques- 

6  tion. 

7  DELEGATE  MALKUS:   My  question,  Mr.  President, 

8  is  this:   What  does  General  Mudd  mean  by  -- 

9  THE  CHAIRMAN:   Delegate  Malkus,  the  proper 

10  appellation  is  Delegate  Mudd. 

11  DELEGATE  MALKUS:    Mr.  President,  accept  my 

12  amendment  to  my  statement.   I  feel  that  way  in  my  heart, 

13  and  you,  sir,  cannot  even  deny  me  that  feeling,  because 

14  it  is  a  kind  of  a  show  of  power  here;  but  my  question  to 

15  Delegate  Mudd  is,  what  does  he  mean  when  he  calls  the 
15  Senate  of  Maryland  a  gentleman's  club? 

17  THE  CHAIRMAN:  Delegate  Mudd. 

18  DELEGATE  MUDD:   The  definition  "club ,"  Delegate 

19  I  Malkus  .? 

I 

20  THE  CHAIRMAN:   Do  you  have  your  microphone  on? 

21  I  DELEGATE  MUDD:   The  title,  use  of  the  word  club, 
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Delegate  Malkus ,  I  adopted  from  some  debate  here  a  few 

I 

days  ago  when  the  matter,  of  the  Legislative  Article  was  con- 
sidered.  I  may  have  borrowed  the  title  "gentleman's  club" 
from  the  United  States  Senate;  but  far  be  it  from  me  to  say 
the  Maryland  Senate  is  not  as  great  a  club  as  the  United 
States  Senate. 

THE  CHAIRMAN:   Delegate  Malkus,  do  you  have  a 
further  question  of  Delegate  Mudd? 

DELEGATE  MALKUS:   By  your  remarks  then,  you  indi- 
cate no  sarcasm? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Absolutely  none.   It  is  a  compli- 
ment . 

THE  CHAIRMAN:   Is  there  a  further  question. 
Delegate  Malkus? 

DELEGATE  MALKUS:   I  am  very  complimented,  sir,  thjat 
he  was  not  talking  about  what  I  call  one  of  the  finest  or- 
ganizations in  the  world  in  Maryland  with  sarcasm. 

THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield  to  a 
question  from  Delegate  Delia? 

DELEGATE  MUDD:   Yes.   I  hope  it  is  as  easy. 
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1  THE  CHAIRMAN:   Delegate  Delia. 

2  DELEGATE  DELLA:   I  am  sure  it  will  be  easier, 

3  Delegate  Mudd .   Do  you  recall  the  appointment  of  Honorable 

4  Homer  Marbury  as  Chief  Judge  of  the  Court  of  Appeals? 

5  THE  CHAIRMAN:   Delegate  Mudd. 

i 

6  DELEGATE  MUDD:   In  what  respect?   I  was  a  prac- 

7  t icing  lawyer  at  that  time.   I  don't  remember  the  details. 

8  DELEGATE  DELLA:   Don't  you  recall  him  being  the 

9  Chief  Judge  of  the  Court  of  Appeals? 

10  THE  CHAIRMAN:   Delegate  Mudd. 

11  DELEGATE  MUDD:   Absolutely. 

I 

12  1  THE  CHAIRMAN:  Delegate  Delia. 

i 

13  DELEGATE  DELLA:   He  was  appointed  and  confirmed 

14  by  the  Senate  in  the  State  of  Maryland. 

15  DELEGATE  MUDD:   I  reiterate,  the  gentleman's 

16  club. 

I 

17  I  DELEGATE  DELLA:   The  gentleman's  club. 

18  THE  CHAIRMAN:   Delegate  Mudd.  j 

19  I  DELEGATE  MUDD:   That  was  a  very  find  gesture  by  tliie 

I 

20  Maryland  Senate  in  ratifying  and  confirming  a  distinguished  i 

21  I  jurist  to  the  Court  of  Appeals  of  Maryland. 
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1  THE  CHAIRMAN:  Delegate  Delia. 

2  DELEGATE  DELLA:   Delegate  Mudd ,  apparently  you 
-  and  I  are  not  on  the  same  beam.   I  am  not  considering  the 
4  1  Senate  as  the  gentleman's  club  or  any  other  club.   I  am 
c  only  bringing  the  facts  to  date,  that  a  jurist  of  the 
g  highest  standing  was-  appointed  with  the  concept  of  the  State 
rf  of  Maryland  around  '43  when  he  was  appointed  Chief  Judge 
Q  of  the  Court  of  Appeals,  and  not  a  hundred  years  ago. 
9  THE  CHAIRMAN:   Is  this  another  question  or  just 

a  statement? 

11  DELEGATE  DELLA:   Do  you  recall  him  being  the 

12  Chief  Judge? 

13  DELEGATE  MUDD:   Yes,  I  do,  but  I  did  not  know 
1^  he  received  his  appointment  in  that  manner. 
2_5  THE  CHAIRMAN:   Is  there  any  further  discussion? 
T g  Delegate  Boyles  . 
2_i7  DELEGATE  BOYLES:   I  would  like  to  ask  Delegate 

IQ  Gleason  a  question  if  I  may. 

I 

■^g   I  THE  CHAIRMAN:   Delegate  Gleason,  do  you  yield  for 

I 

20  I  ^  quest ion r 
I 

21  ;  DELEGATE  GLEASON:   I  yield. 
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1  THE  CHAIRMAN:  Delegate  Boyles . 

2  DELEGATE  BOYLES:   Do  you  intend  that  the  Governor 

3  shall  appoint  one  of  the  five  persons  from  the  nominating 

4  list  that  he  has  submitted  to  him? 

5  THE  CHAIRMAN:  Delegate  Gleason. 
e               DELEGATE  GLEASON:   No.   I  do  not  intend  to  have 

7  that  list  obligatory  as  far  as  the  Governor  is  concerned. 

8  I  do  intend  it  to  be  a  part  of  the  process,  before  a  judge 

9  is  nominated  by  the  Governor. 

10  THE  CHAIRMAN:   Is  there  any  further  discussion? 

11  Delegate  Chabot . 

12  DELEGATE  CHABOT:   Will  Delegate  Gleason  yield 

13  for  a  question? 

14  THE  CHAIRMAN:  Will  Delegate  Gleason  yield? 

15  DELEGATE  GLEASON:   I  yield. 
15  THE  CHAIRMAN:   Delegate  Chabot. 
17              DELEGATE  CHABOT:   Do  you  intend  that  the  last 
19  sentence  of  Section  5.14  remain  as  it  is  presently  stated  in 

19  the  Committee  recommendation? 

20  THE  CHAIRMAN:  Delegate  Gleason. 

21  I  DELEGATE  GLEASON:   Yes,  I  would  not  change  that 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitiible  Duiltliii^-  iitQejt:n 

iMiirl  Hrpnrtr-i  B.ltimorr,  .Maryland  21202  539-6760 


4360 


1  sentence  and  would  leave  it  the  way  it  is.  I  think  that  has 

2  already  been  approved  once  by  the  Convention  itself,  the 

3  Committee  itself.   I  would  not  change  that. 

4  THE  CHAIRMAN:   Do  you  have  a  further  question, 

5  Delegate  Chabot? 

6  DELEGATE  CHABOT:   Yes,  sir.   To  whom  do  you 

7  understand  the  word  "nominees"  in  Line  46  to  refer  if  your 

8  amendment  is  adopted? 

9  THE  CHAIRMAN:   Delegate  Gleason. 

10  DELEGATE  GLEASON:   Let  me  say  the  delegate  is  cor 

11  rect.   There  will  have  to  be  one  technical  amendment  in  that 

12  section.   That  would  have  to  be,  one  of  the  nominees  would 

13  have  to  be  eliminated;  so  you  would  have  to  appoint  within 

14  60  days  after  receiving  the  list.   That  is  the  part  of  the 

15  sentence  that  will  remain  intact  if  this  amendment  is  ap- 

16  proved . 

17  THE  CHAIRMAN:   Is  there  any  objection  to  consider 

18  ing  Delegate  Gleason 's  amendment  modified  so  that  in 

19  addition  to  the  change  noted  it  eliminates  from  Line  46  the 

20  words  "one  of  the  nominees"?   Is  there  any  objection?   Is 

21  the  modification  accepted  by  the  seconder?   Is  there  any 
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1  DELEGATE  MARION:   I  address  a  question  to  Dele- 

2  gate  Gleason. 

J  THE  CHAIRMAN:   Will  Delegate  Gleason  yield  to 

^  a  question? 


5 


14 
15 


DELEGATE  GLEASON:   I  yield. 
5  THE  CHAIRMAN:   Delegate  Marion. 

rf  DELEGATE  MARION:  Further  along  that  last  line, 

Q    might  I  inquire  what  yoiff  intent  would  be  if  the  Governor 
9    were  to  make  an  appointment  but  the  Senate  were  to  refuse 
2^0    to  advise  and  consent?   Does  that  end  the  Governor's  power 
W  to  make  the  appointment  and  thereby  confer  it  upon  the  judge 

\2         or  does  that  sentence  not  become  operative  if  a  name  is  -- 
l^  THE  CHAIRMAN:   Is  your  question  complete? 

DELEGATE  MARION:   If  the  name  has  been  submitted 
to  the  Senate  but  the  Senate  has  failed  to  act. 
IQ  THE  CHAIRMAN:  Delegate  Gleason. 

irj  DELEGATE  GLEASON:   May  I  say  to  the  delegate 

^Q    I  assume  the  Governor  will  respond  with  his  nominee  shortly 
■^g        after  receiving  the  list.   After  the  Committee  has  had  a 

20  chance,  they  so  advise  the  Governor  they  will  not  consent 

21  to  the  nominee,  he  is  perfectly  able  and  authorized  to  send 
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1  up  another  nominee. 

2  THE  CHAIRMAN: ■ Ready  for  the  question?   Delegate 

3  Gleason,  the  Chair  would  like  to  inquire  just  for  certainty, 

4  you  eliminate  in  Line  46  the  words  "one  of  the  nominees", 

5  you  did  not  eliminate  those  same  words  in  Lines  49  and  50.   The 
5  Chair  takes  it  you  intend  to  leave  them  in;  so  if  the 

7  Governor  fails  to  appoint  within  60  days  the  Chief  Judge 

8  shall  appoint  one  of  the  nominees.   Is  this  correct? 

9  DELEGATE  GLEASON:  That  is  correct,  sir. 

10  THE  CHAIRMAN:  Are  you  ready  for  the  question? 

11  The  Clerk  will  ring  the  quorum  bell.   The  question  arises 

12  on  the  adoption  of  Amendment  33  as  modified.   A  vote  Aye 

13  is  a  vote  in  favor  of  the  amendment  as  modified.   A  vote 

14  No  is  a  vote  against.   Cast  your  vote.   Have  all  delegates 

15  voted?    Does  any  delegate  desire  to  change  his  vote? 

16  The  Clerk  will  record  the  vote.   There  being  39  votes  in  the 

17  affirmative  and  78  in  the  negative,  the  motion  is  lost, 
19  and  the  amendment  fails. 

19  I  There  are  no  other  amendments  of  which  the  Chair 

I 

20  has  knowledge  with  respect  to  Section  5.14.   The  Chair  woulc^ 

21  be  disposed  at  this  time  to  call  on  Delegate  Powers  to  make 
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a  motion  the  Committee  rise.   For  what  purpose  does  Dele- 
gate Malkus  rise? 

DELEGATE  MALKUS:   Mr.  Chairman,  I  rise  upon  a 
point  of  inquiry.   If  we  rise,  as  you  call  it,  we  will  then 
be  finished  with  Section  5.14,  is  that  correct? 

THE  CHAIRMAN:   And  5.15.   We  will  resume  con- 
sideration beginning  with  Section  5.16. 

DELEGATE  MALKUS:   My  second  question  is  this. 
Would  this  in  any  way  curtail  any  amendments  we  mi^  t  have 
as  to  how  these  so-called  commissions  and  committees  operate 

THE  CHAIRMAN:   The  Chair  cannot  possibly  answer 
that  question  without  knowing  what  the  amendments  are.   I 
would  take  it  that  since  the  sections  governing  the  Nominat- 
ing Commissions  are  the  succeeding  sections,  that  amendments 
pertaining  thereto  would  be  in  order. 

DELEGATE  MALKUS:   If  you  have  so  diagnosed  that, 
Mr.  President,  I  will  feel  very  safe  in  preparing  amendments' 
and  hopefully,  of  course,  they  will  be  considered.   I  want 
amendments  establishing  how  these  commissions  are  going  to 
operate.   It  is  late  tonight .But  if  you  say  that  tomorrow 
is  time  enough,  then  I  will  go  ahead  and  rest  my  weary  bones 
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and  have  amendments  ready  by  10  o'clock  tomorrow  morning. 

THE  CHAIRMAN:   The  Chair's  answer  to  your  state- 
ment was  only  as  to  its  generality.   Any  further  questions? 

The  Chair  recognizes  Delegate  Powers . 

DELEGATE  POWERS:   Mr.   Chairman,  I  move  the 
Committee  of  the  Whole  rise  and  report  that  it  has  not 
concluded  its  consideration  of  Committee  Recommendation 
JB-1. 

(Whereupon,  the  motion  was  seconded.) 

THE  CHAIRMAN:   All  in  favor,  signify  by  saying 
Aye;  contrary,  No.   The  Ayes  have  it.   So  ordered. 

(The  mace  was  replaced  by  the  Sergeant  at  Arms.) 

(Whereupon,  at  10:47  o'clock  p.m.,  the  Committee 
of  the  Whole  rose,  and  the  Convention  reconvened.) 

THE  PRESIDENT:   The  Convention  will  please  come 
to  order.   On  behalf  of  the  Committee  of  the  Whole,  the 

i  Chair  reports  the  Committee  has  had  under  consideration  Com-' 

t 
mittee  Recommendation  JB-1,  still  has  it  under  considerat ioni, 

desires  leave  to  sit  again.  I 

Are  there  any  delegates  present  now  who  were     | 

not  present  at  roll  call  who  desire  to  indicate  their  presente? 
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1  If  so,  answer  roll  call.    The  Clerk  will  record  the  sup- 

2  plementary  roll  call. 
5  Are  there  any  announcements  by  committee  chair- 

4  nen?  Delegate  Penniman. 

5  DELEGATE  PENNIMAN:   Mr.  President,  the  Committee 
5  on  Style  will  meet  tomorrow  morning  at  8:30. 

7  THE  CHAIRMAN:  Any  other  announcements?   The 

8  Chair  recognizes  Delegate  Powers . 

9  DELEGATE  POWERS:   Mr.  President,  I  move  we  adjour|n 

10  until  10  o'clock  tomorrow  morning. 

11  (Whereupon,  the  motion  was  seconded.) 

12  THE  CHAIRMAN:  All  in  favor,  signify  by  saying 

13  Aye;  contrary.  No.   The  Ayes  have  it;  it  is  so  ordered. 

14  (Whereupon  the  Convention  adjourned  at  10:49 

15  !   o'clock  p.m.,  to  reconvene  at  10  o'clock  a.m.  of  the  follow- 

16  ing  day.) 
17 
18 
19 
20 
21 
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